AdvantageME No:           
Appropriation No:      
STATE OF MAINE

PROFESSIONAL SERVICES AGREEMENT
PROGRAMMING AND SCHEMATIC DESIGN PHASE
AGREEMENT entered into the       day of      ,       by and between the State of Maine through the       hereinafter called the Owner and       hereinafter called the Architect (or Engineer acting as Professional-of-Record).
(The term "Architect" means the Architect or the Architect's authorized representative or Engineer acting as Professional-of-Record.  The Owner may select, for reasons appropriate to the Project, a prime professional who may be either an Architect or Engineer.  The professional so retained shall perform only those services for which he or she is qualified and shall utilize the services of other qualified professionals as required to provide a proper and complete professional service to the Owner.) 
BGS Project No.:      
For the following Project:       at      ,      , Maine.

Brief Project Description:      .
Brief Scope of Services:      .

The Owner and Architect agree as follows:

ARTICLE 1   PAYMENTS AND COMPENSATION TO THE ARCHITECT
The Owner shall compensate the Architect as follows:
§ 1.1 The Architect's Compensation shall Not Exceed       Dollars ($     .00) and shall be computed as follows:

.1
Basic Services Fee ( FORMDROPDOWN 
)
$     .00

The Basic Services Fee for this Programming and Schematic Design Phase shall be reconciled per § 8.6 if the Owner chooses to negotiate an agreement with the Architect for subsequent phases.  Basic Services shall include:

.1
Programming and Schematic Design as described in § 4.3; and

.2
Other:      .
.2
Reimbursable Expenses (Estimated)
$
Reimbursable Expenses shall be computed as follows: 
	.1
	Transportation in connection with the Project, authorized out-of-town travel and subsistence reimbursed at the State of Maine's rate prevailing at the time the expense is incurred
	
$     .00

	.2
	Fees paid for securing approval of authorities having jurisdiction over the Project
	
$     .00

	.3
	Reproductions (other than for required State submissions, Architect's in-house use or consultant's use), postage, handling and delivery of Instruments of Service 
	
$     .00

	.4
	Renderings, models and mock-ups requested by the Owner
	
$     .00

	.5
	Other:      
	
$     .00


§ 1.2 Reimbursable Expenses are in addition to compensation for the Architect's services and include actual, reasonable expenses incurred by the Architect and Architect's employees and consultants directly related to the Project, not to exceed the amount set forth above without the written approval of the Owner and BGS. Compensation for Reimbursable Expenses, except travel and subsistence expenses, shall be computed as a multiple of 1.10 times the expenses incurred by the Architect, the Architect's employees, and consultants.  Compensation for travel and subsistence expenses shall be computed as a multiple of 1.0 times the actual expenses incurred by the Architect, the Architect's employees, and consultants.  The acceptable maximum per diem may be determined by visiting http://www.maine.gov/osc/travel/travelrelatedlinks.htm.

§ 1.3 Payments on account of services properly rendered and for Reimbursable Expenses incurred shall be made monthly within thirty (30) days of receipt of the Architect's valid statement of services.  Architect’s statement of services shall contain sufficient detail and supporting information for Owner and BGS to evaluate the Architect’s entitlement to payment.  

.1
Payments are due and payable thirty (30) days from the date of receipt of the Architect's invoice. Amounts due that are unpaid thirty (30) days after receipt of the invoice shall bear interest at the rate of seven percent (7%) per annum.
§ 1.4 Change in Services of the Architect, including services required of the Architect's consultants, may be accomplished after execution of this Agreement, without invalidating the Agreement, if mutually agreed in writing between Architect and Owner, and approved by the Bureau of General Services.  Compensation for Change in Services shall be based on the Architect's Professional Rate Schedule (See Attachment A – Professional Rate Schedule).   Compensation for Change in Services of the Architect's consultants shall be computed as a multiple of 1.10 times the amounts billed to the Architect for such services.

ARTICLE 2   SCHEDULE

§ 2.1 The Architect shall complete all work of this Agreement per the attached Project Schedule – (See Attachment B – Project Schedule). 
§ 2.2 This schedule includes allowances for periods of time required for the Owner's review, for the performance of the Owner's consultants, and for approval of submissions by authorities having jurisdiction over the Project.  Time limits established by this schedule approved by the Owner shall not, except for reasonable cause and the written approval of the other party and the Bureau of General Services, be exceeded by the Architect or Owner.
ARTICLE 3   PROJECT TEAM
§ 3.1 The Owner's Designated Representative is:

     
Name and Title
     
Address
     
     
     
Telephone
Fax
E-mail
§ 3.2 The Architect's Designated Representatives are:

     
Principal in Charge
     
Project Architect or Project Manager
     
Firm
     
Address
     
     
     
Telephone
Fax
E-mail
§ 3.2.1 The Architect agrees that 
§ 3.3 The consultants retained at the Architect's expense are:

	Civil Engineer
	     
Firm name and Address

	Landscape Architect
	     
Firm name and Address

	Structural Engineer
	     
Firm name and Address

	Mechanical Engineer
	     
Firm name and Address

	Electrical Engineer
	     
Firm name and Address

	Cost Estimating Consultant
	     
Firm name and Address

	Other:       
	     
Firm name and Address

	Other:       
	     
Firm name and Address


ARTICLE 4   ARCHITECT'S RESPONSIBILITIES

§ 4.1 The Architect shall provide appropriate architectural or engineering services for the Project. The Architect's services shall be performed as expeditiously as is consistent with professional skill and care and the orderly progress of the Project. 
§ 4.2 The Architect shall review laws, codes, and regulations applicable to the Architect's services. The Architect shall respond in the design of the Project to requirements imposed by governmental authorities having jurisdiction over the Project.

§ 4.3 During the Programming and Schematic Design Phases, the Architect shall perform the following tasks:

.1
develop base CAD drawings using field measurements and existing building drawings;

.2
describe the project program and space use requirements for the Owner's approval;
.3
identify ADA, historic, zoning, building code, and life safety code issues;

.4
develop a schematic design solution based on the approved project requirements;

.5
develop and submit for the Owner's approval an estimate of probable construction cost;
.6
modify the design based on Owner's input and submit final documents.

.7
     .
ARTICLE 5   OWNER'S RESPONSIBILITIES

§ 5.1 The Owner shall provide full information about the objectives, schedule, constraints and existing conditions of the project, and shall establish a budget with reasonable contingencies that meets the project requirements.  The Owner shall furnish surveying, geotechnical engineering and environmental testing services upon request by the Architect.
ARTICLE 6   INSTRUMENTS OF SERVICE
§ 6.1 Drawings, specifications and other documents, including those in electronic form, prepared by the Architect and the Architect's consultants are Instruments of Service for use solely with respect to this Project. The Architect and the Architect's consultants shall be deemed the authors and owners of their respective Instruments of Service and shall retain all common law, statutory and other reserved rights, including copyrights, except as expressly provided herein.
§ 6.2 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive, assignable license to reproduce the Architect's Instruments of Service solely for purposes of (i) designing, constructing, using and maintaining the Project, provided that the Owner shall comply with all obligations, including prompt payment of all sums when due, under this Agreement; (ii) completion of the Project if Owner has declared Architect to be in default, including any modified or different project; and (iii) any subsequent addition to or renovation of the Project. The Architect shall obtain similar nonexclusive licenses from the Architect's consultants consistent with this Agreement.  In the event the Owner contracts with a different architect for the completion of the design and construction of the Project contemplated by the Architect’s Instruments of Service, such use shall be at Owner’s sole risk.
§ 6.3 Submission or distribution of Instruments of Service to meet official regulatory requirements or for similar purposes in connection with the Project is not to be construed as publication in derogation of the reserved rights of the Architect and the Architect's consultants. Any unauthorized use of the Instruments of Service shall be at the Owner's sole risk and without liability to the Architect and the Architect's consultants.
§ 6.4 Prior to the Architect providing to the Owner any Instruments of Service in electronic form or the Owner providing to the Architect any electronic data for incorporation into the Instruments of Service, the Owner and the Architect shall by separate written agreement set forth the specific conditions governing the format of such Instruments of Service or electronic data, including any third party special limitations or licenses not otherwise provided in this Agreement.
§ 6.5 The Architect shall have the right to include photographic or artistic representations of the design of the Project among the Architect’s promotional and professional materials.  The Architect shall be given reasonable access to the completed Project to make such representation.  However, the Architect’s materials shall not include the Owner’s confidential or proprietary information if the Owner has previously advised the Architect in writing of the specific information considered by the Owner to be confidential or proprietary.
ARTICLE 7   TERMINATION 

§ 7.1 This Agreement may be terminated by the Owner upon not less than seven days' written notice to the Architect for the Owner's convenience and without cause. 

§ 7.2 In the event of termination not the fault of the Architect, the Architect shall be compensated for services satisfactorily performed prior to termination, together with Reimbursable Expenses then due. 

§ 7.3 In the event of termination, all finished work and all documentation, complete and incomplete, shall be delivered to the Owner at the Owner’s request.  The Architect shall not be held responsible for modifications to the Architect’s work or work subsequently completed by others beyond the point of termination and its submittal of documents.  
§ 7.4 In the event of termination hereunder for any reason, the Architect will not be entitled to special or exemplary damages of any kind, including but not limited to, lost profits, consequential damages, or loss of business. 
§ 7.5 This Agreement may be terminated by either party upon not less than seven days' written notice to the other party should such other party fail to perform in accordance with the terms of this Agreement.  If the Architect shall fail to submit drawings or other documents under this agreement at the times specified above, cause the Owner to incur expenses above and beyond those funds allocated in the Concept Approval Budget without prior written authorization for such from the Owner, or violate any of the covenants, agreements, or stipulation thereof, the Owner shall thereupon have the right to terminate this Agreement by giving seven (7) days' notice to them in writing by registered mail, return receipt requested, to the address specified herein. 
§ 7.6 If the Architect is unable to continue to the completion of the project without successors or administrators or assigns competent in the Owner's judgment to carry the work to completion, or if the Owner terminates the contract prior to the completion of the Project due to the Architect’s failure to correct a material breach in its performance, the Owner shall have the right and license to use any and all finished and unfinished plans, specifications, and other work product produced for the Project solely for the purpose of continuing the Project, which license and right of use shall in the case of unfinished plans, specifications or work product, be at the Owner’s sole risk. In such event the Architect will be entitled to receive just and equitable compensation for services already satisfactorily performed and approved.  
ARTICLE 8   MISCELLANEOUS PROVISIONS

§ 8.1 This Agreement shall be governed by the law of the State of Maine.

§ 8.2 Terms in this Agreement shall have the same meaning as those in AIA Document A201, General Conditions of the Contract for Construction as amended by the State of Maine, Bureau of General Services.

§ 8.3 The Owner and Architect, respectively, bind themselves, their partners, successors, assigns and legal representatives to this Agreement.  Neither party to this Agreement shall assign the contract as a whole without written consent of the other, which consent the Owner may withhold without cause.
§ 8.4 The Architect and Architect's consultants shall have no responsibility for the identification, discovery, presence, handling, removal or disposal of, or exposure of persons to, hazardous materials in any form at the project site.  The Architect shall promptly notify the Owner in writing if the Architect discovers any hazardous materials or toxic substances at the Project site.

§ 8.5 Professional Services not covered by this Agreement include, but are not limited to revisions due to changes in the scope, quality or budget.

§ 8.6 Future Contracts:  This Agreement is for Programming and Schematic Design Phase Services only.  The Owner may choose, at its option, to develop the Project in subsequent phases and to negotiate with the Architect to provide professional services for that work.  The form of contract for that work with the Architect shall be AIA Document B141 – Part 1 – Standard Form of Agreement between Owner and Architect and Part 2 – Standard Form of Architect's Services both as amended by the State of Maine, Bureau of General Services.  Fees for such an agreement will be in accordance with the fee schedule approved by the Bureau of General Services.  Unless the parties otherwise agree, the Architect shall retain the consultants listed in § 3.3.
ARTICLE 9   INDEMNIFICATION
§ 9.1 The Architect shall indemnify and hold harmless the Owner and its officers, agents and employees from and against any and all claims, liabilities and costs, including reasonable attorney’s fees, for any or all injuries to persons or property, including claims for violation of intellectual property rights, arising from the negligent acts or omissions of the Architect, its employees, agents, officers or subcontractors in the performance of work under this Agreement. The Architect shall not be liable for claims arising out of the negligent acts or omissions of the Owner or for actions taken in reasonable reliance on written instructions of the Owner. 
The Architect shall notify the Owner promptly of all claims arising out of the performance of work under this Agreement by the Architect, its employees or agents, officers or subcontractors. 
This indemnity provision shall survive the termination of the Agreement, completion of the project or the expiration of the term of the Agreement.
ARTICLE 10   INSURANCE REQUIREMENTS
§ 10.1 Prior to the Owner signing this Agreement, the Architect shall provide to the Owner and BGS original copies of all required insurance in a form and issued by companies acceptable to the Owner.  The certificates shall name the Owner as certificate holder and as additional insured for general liability and automobile liability coverages.  The submitted forms shall contain a provision that coverage afforded under the insurance policies will not be canceled or materially changed unless at least ten (10) days prior written notice by registered letter has been given to the Owner and the Bureau of General Services. The Owner does not warrant or represent that the insurance required herein constitutes an insurance portfolio which adequately addresses all risks faced by the Architect.  The Architect is responsible for the existence, extent and adequacy of insurance prior to signing this Agreement.
§ 10.2 The Architect shall procure and maintain insurance for the duration of the Project and, if written on a claims made basis, shall maintain such insurance for the duration of time that the claims insured against may be brought within the applicable Maine statute of repose.  The Architect shall ensure that all Consultants the Architect engages or employs carry and maintain similar insurance in form and amount acceptable to the Owner.  The insurance shall be of the types and limits set forth herein and such insurance as will protect the Architect from claims which may result from the Architect’s execution of the Work, whether such execution be by the Architect or by those employed by the Architect or by those for whose acts they may be liable.  The insurance coverage provided by the Architect will be primary coverage.
§ 10.3 The Architect shall have workers' compensation insurance for all employees on the Project site in accordance with the statutory workers’ compensation law of the State of Maine.  Minimum acceptable limits for Employer’s Liability are:

Bodily Injury by Accident
$500,000

Bodily Injury by Disease
$500,000 Each Employee

Bodily Injury by Disease
$500,000 Policy Limit

§ 10.4 The Architect shall have general liability insurance providing coverage not less than that of the 1996 occurrence version of the Insurance Services Office (ISO) Commercial General Liability Policy.  This insurance shall cover bodily injury and property damage liability for all hazards of the Project including premise and operations, products and completed operations, contractual, and personal injury liabilities.  Minimum acceptable limits are:

General aggregate limit
$2,000,000

Products and completed operations aggregate
$1,000,000

Each occurrence limit
$1,000,000

Personal injury aggregate
$1,000,000

§ 10.5 The Architect shall have automobile liability insurance against claims for bodily injury, death or property damage resulting from the maintenance, ownership or use of all owned, non-owned and hired automobiles, trucks and trailers.  Minimum acceptable limit is:

Any one accident or loss
$1,000,000.

§ 10.6 The Architect shall have Architects and Engineers professional liability insurance against claims arising out of a negligent act, error, mistake or omission of the Architect in rendering or failing to render professional services related to the Project.  If such insurance is on a claims-made basis, the Architect shall maintain professional liability insurance for four (4) years if such coverage is reasonably available at commercially affordable premiums, and shall submit certificates of insurance to the Owner and Bureau of General Services each year.  For the purposes of this Agreement, "reasonably available" and "commercially affordable," shall mean that more than half the design professionals practicing in this state in this discipline are able to obtain such coverage.  Minimum acceptable limit is:

Each claim
$1,000,000.

§ 10.7 The Architect shall assure that professional liability insurance policies with minimum acceptable limits of $500,000 per each claim are in place for civil, structural, and mechanical engineering consultants working for the Architect.  By entering into this Agreement with the Owner, the Architect agrees that these coverages are in place and will continue to be in place as described in §10.6.
ARTICLE 11   EQUAL EMPLOYMENT OPPORTUNITY
During the performance of this Agreement, the Architect agrees as follows:

§ 11.1 The Architect shall not discriminate against any employee or applicant for employment relating to this Agreement because of race, color, religious creed, sex, national origin, ancestry, age, physical or mental disability, or sexual orientation, unless related to a bona fide occupational qualification.  The Architect shall take affirmative action to ensure that applicants are employed and employees are treated during employment, without regard to their race, color, religion, sex, age, national origin, physical or mental disability, or sexual orientation.

Such action shall include but not be limited to the following:  employment, upgrading, demotions, or transfers; recruitment or recruitment advertising; layoffs or terminations; rates of pay or other forms of compensation; and selection for training including apprenticeship.  The Architect agrees to post in conspicuous places available to employees and applicants for employment notices setting forth the provisions of this nondiscrimination clause.

§ 11.2 The Architect shall, in all solicitations or advertising for employees placed by or on behalf of the Architect relating to this Agreement, state that all qualified applicants shall receive consideration for employment without regard to race, color, religious creed, sex, national origin, ancestry, age, physical or mental disability, or sexual orientation.
§ 11.3 The Architect shall send to each labor union or representative of the workers with which it has a collective bargaining agreement, or other agreement or understanding, whereby it is furnished with labor for the performance of this Agreement a notice to be provided by the contracting agency, advising the said labor union or workers' representative of the Architect's commitment under this section and shall post copies of the notice in conspicuous places available to employees and applicants for employment.
§ 11.4 The Architect shall inform the contracting Department’s Equal Employment Opportunity Coordinator of any discrimination complaints brought to an external regulatory body (Maine Human Rights Commission, EEOC, Office of Civil Rights) against their agency by any individual as well as any lawsuit regarding alleged discriminatory practice.
§ 11.5 The Architect shall comply with all aspects of the Americans with Disabilities Act (ADA) in employment and in the provision of service to include accessibility and reasonable accommodations for employees and clients.
§ 11.6 Architects and consultants with contracts in excess of $50,000 shall also pursue in good faith affirmative action programs.
§ 11.7 The Architect shall cause the foregoing provisions to be inserted in any subcontract for any work covered by this Agreement so that such provisions shall be binding upon each subcontractor, provided that the foregoing provisions shall not apply to contracts or subcontracts for standard commercial supplies or raw materials.
ARTICLE 12   DISPUTE RESOLUTION
§ 12.1. MEDIATION

§ 12.1.1 In the event of a dispute between the parties which arises under this Agreement and the dispute cannot be resolved through informal negotiation, the dispute shall be submitted to a neutral mediator jointly selected by the parties.  
Either party may file suit before or during mediation if the party in good faith deems it to be necessary to avoid losing the right to sue due to a statute of limitations.  If suit is filed before good faith mediation efforts are completed, the party filing suit shall agree to stay all proceedings in the lawsuit pending completion of the mediation process, provided such stay is without prejudice.

§ 12.2 ARBITRATION

§ 12.2.1 If the dispute is not resolved through mediation, the dispute shall be settled by arbitration.  The arbitration shall be conducted before a panel of three (3) arbitrators.  Each party shall select one arbitrator; the third arbitrator shall be appointed by the arbitrators selected by the parties.  The arbitration shall be conducted in accordance with the Maine Uniform Arbitration Act (“MUAA”), except as otherwise provided in this section. 

The decision of the arbitrators shall be final and binding upon all parties.  The decision may be entered in court as provided in the MUAA. 
The costs of the arbitration, including the arbitrators’ fees shall be borne equally by the parties to the arbitration, unless the arbitrator orders otherwise.  
In any arbitration between the Owner and the Architect, the Owner shall have the right to consolidate related claims between Owner and Contractor. 

ARTICLE 13   OTHER PROVISIONS
(Insert any additional provisions to this Agreement.)

§ 13.1For projects funded with American Recovery and Reinvestment Act (ARRA) monies, the parties to this Agreement shall abide by and fulfill the applicable requirements of the ARRA, including, but not limited to, the Buy American criteria, federal wage rates, and ARRA specific reporting requirements.

§13.2 There are no other provisions.
This Agreement entered into as of the day and year first written above.
	OWNER
	
	ARCHITECT

	
	
	

	(Signature)
(Date)
	
	(Signature)
(Date)

	     
	
	     

	(Printed name and title)
	
	(Printed name and title)


If a corporation, use the corporate seal and write State of Incorporation.  If a partnership, all partners should execute this Agreement.

	BUREAU OF GENERAL SERVICES

	Reviewed by:
	
	Contract Approved by:

	
	
	

	(Signature)
(Date)
	
	(Signature)
(Date)

	     
	
	     

	Project Manager/ Contract Administrator
	
	Director, Planning, Design & Construction
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