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APTELL OF DAVID . TCE
IN THE
MATTER OF L-23698-4E-B-M (DENIAL)

Pursuant to the General Laws of the Department of Environmental Protection (“DEP”),
38 M.R.S. § 342-D(4), and DEP’s Rules Conceminé the Processing Applications and Other
Administrative Matters, 06-096 CM.R. 2.24 (April 1, 2003), Applicant David E. Rice
(“Applicant”) respectfully appeals DEP’s findings of fact and order in Department Order #L-
23698-4E-B-M (“Denial”) and asks that the Board of Environmental Protection (“Board”) record
be reopened on appeal.

Specifically, Applicant appeals the continued imposition of Special Condition #5 to his
commercial permanent pier permit, which states, “No trap storage will be permitted on the
permanent pier.” (Denial, Appendix 1.) Petition also appeals the underlying findings of fact of
the Order: 1) that the proposed activity of storing lobster traps during the winter months
(December fhrough March) would unreasonably harm coastal wetland, specifically caused by
shading impacts to nearby marine life and 2) that Applicant has alternative locations to store his
traps within reasoﬁable proximity to the proposed project site. Applicant asks that Condition #5

be removed from his permit.

1. Standing

Under DEP rules, an applicant must demonstrate that he ‘or she has right, title, or interest
in the proposed project site during all pending matters before the DEP and the Board of
Environmental Protection (“Board”). 06-096 CM.R. 2.10(11)(D). The existing deed for the
property is enclosed (Appendix 2). Where the applicant is not the land owner, a lease agreement

is sufficient to demonstrate right, title, or interest. Jd



Applicant has a valid license agreement with the project’s landowner Elinor G. Edlund that
ptovides Applicant “a 10 year license to use the dock and float for comrﬁercial purposes, including
the right to make repairs, replacement or impr(_)vement of the dock ar_ld float. This license includes
the right of access to the dock over the Premises of thé Grantor.” (Appendix 3.)

Furthermore, Applicant also haé future rights to the property, as expressed in the “Restate
First Amendment To the Elinor G. Edlund Declaration of Trust Restated in its entirety on
September 25, 199?”,‘ which describes that Ms. Edlund “is desirous to further amend this trust in
order to leave the Grantor’s residential property in South Bristol, Maine to David E. Rice at the
time of her death, in grateful recognition of all that David and his father Mérvin have done for the
Grantor during her lifetime.” (Tfust, Appendix 3.} The Trust further provides, “Upon the death of
Elinor G. Edlund, the Trustee shall distnbute the entire right, title and interest to the real property
in Walpole, Maine being the same premises described in the deed to the Trustee recorded in Book
2277, Page 288 and attached hereto.” (Appendix 3.)

As acknowledged by the DEP, “The deed for the proposed project can be seen at the
Lincoln County Registry of Deeds located in Book 2277 on Page #288.” (Denial, Appendix 2, pg.
2.) |

Applicant is an “aggrieved person” pursuant to DEP rules. An “aggrieved person” is one
“whom the Board determines may suffer particularized injury as a result of a licensing or other
decision. 06-096 C.M.R. 2.24(1)(B). Special Condition #5 is personal to Applicant. DEP’s
decision to maintain Special Condition #5 has forced Applicant to look for other places to store his
traps and also bear the burden of ensuring that any number of his traps do not stay on the pier for

any substantial period of time.



Based on the foregoing,‘ Applicant hzs the requisite right, title, and interest in the land to
bring forth the present appeal and is by definition an “aggrieved person.”
2. Reopening the Record

Applicant respectfully asks that the Board reopen the record on the matter of Applicant’s
permit and the special conditions contained therein. Pursuant to DEP Rules and Procedures, the
Board may allow the record to be supplemented on appeal when it finds “relevant and material”

“evidence that either 1) has been introduced by a person who has shown due diligence in bringing
it forth upon its discovery or 2) has been newly discovered and despite due diligence could not
have been discovered previously. 06-096 C.M.R. 2 24(B)(5)(a-b).

Pursuant to DEP .regulations, DEP must undergo a two-part analysis when rendering
permits. DEP is charged with looking into whether an unreasonable environmental impact
exists, and if so, whether there are practicable alternatives. "The activity will be considered to
result in an unreasonable impact if [(1)] the activity will cause a loss in wetland area, ﬁmctic.ms,
or values, and [(2)] there is a practicable alternative to the activity that would be less damaging
to the environment.” 06-096 C.M.R. 310.5(A) (emphasis added). The regulation also states that
even if there is no practicable alternative, "the application will be denied if the activity will have
an unreasonable impact on the wetland." 2 C.M.R. 06-096 310.5(D)(1). "Unreasonable impact”
means that one or more of the standards of the Natural Resources Protection Act, 38 MR.S.A. §
480-D, will not be met. Title 38 M. R.S,, section 480-D, further provides that DEP “shall grant” a
permit upon a showing that the proposed activity melsets enumerated standards found in
subparagraphs 1 through 9.

Based on an erroneous Department of Marine Resources (“DMR”) ﬁﬁding and

subsequent faulty DEP finding, DEP concluded that Applicant failed to meet one of the nine



statutory standards. DEP then analyzed potential alternative sites for Petitica to store 600 traps.
Applicanf appeals all findings leading to DEP’s conclusion that

[t]he proposed activity would unreasonably harm significant wildlife habitat,
marine wetland plant habitat, freshwater wetland plant habitat, threatened or
endangered plant habitat, aquatic or adjacent upland habitat, travel corridor,
freshwater, estuarine, or marine fisheries or other aquatic life in that shading
effects from the storage of lobster fishing traps would have additional adverse
indirect impacts on the functions and values of the coastal wetland that would
accumulate over time, and the applicant has alternative locations to store his traps
within reasonable proximity to the proposed project site.

(Denial, Appendix 1, page 7.) See 38 MLR.S. §480-D(3).

The original finding by the DMR that storage of lobster traps atop the pier would result in
an environmental impact has proven to be erronecus. In a letter from DMR Deputy
Commissioner David Etnier to DEP Director Andrew Fisk dated 07/27/10 (Appendix 4) (“DMR
Letter”), DMR attested that “[DMR] erred in the comments it sent Beth Callahan of [DEP’s]
staff in [DMR’s] memo dated August 31, 2009 (Appendix 5), regarding the request for seasonal
trap storage on the recently constructed permanent pier.” (DMR Letter, Appendix 4, page 1)
Importantly, DMR further states,

At this time we are unaware of any criteria from our perspective that would justify

the continued imposition of the ban on trap storage as contemplated by Special

Condition #5. Should there be means for DEP to reopen consideration of the

request by the applicant to eliminate Special Condition #5 we would respectfully

request that that occur as soon as feasible. It is [DMR’s] sincere hope that the
applicant not be compelled to file an appeal to the Board of Environmental

Protection or Maine's Superior Court given the considerable expense such an

appeal would involve and given that DEP’s July 2010 denial was partially based

on insufficient technical review provided by DMR regarding the issue of trap

storage.

(DMR Letter, Appendix 4, page 2.)

Unfortunately, an appeal is the only way the agencies’ can rectify their mistakes. By
reopening the record, DMR and the Applicant will be able to bring forth additionial information

in further support of the DMR Letter. Thus the Board would allow all new information to come



forward and allow the Applicant., state agencies, and inicrested parties to correctly apply the law
and regulations to accurate facts.

DMR outlined two specific errors that resulted in DEP’s demial of Applicant’s request for
removal of Special Condition #5. Applicant asks that the record be opened for the Board and

DEP to consider the following new evidence:

A, NEW INFORMATION: Any Additional Shading Cansed by Trap Storage
During Winter Months Will Not Cause an Adverse Impact

DMR originally had commented that shading and subsequent loss of marine vegetation
would be a likely result of construction of the commercial pier system. (Denial, Appendix 1,
page 5.) DMR also commented that storage of traps would contribute to shading of marine
vegetation, specifically rockweed (4sophylium nodosum). (Denial, Appendix 1, page 5-6.)
Based on DMR’s erroneous conclusions about shading effects on rockweed, DEP incorrectly
found that “[dJue to the shading effects from the storage of traps at the project site, a loss of
aquatic habitat due to indirect impacts would occur over time and would have additional adverse
impacts on the functions and values of the coastal wetland beyond those determined reasonable
for the pier itself, which is a water dependent use.” (Denial, Appendix 1, page 5.)

New information from DMR since has clarified that trap storage of 600 lobster traps will
cause no such impact. The DMR Letter states,

1) DMR was not fully aware and therefore did not properly evaluate the

seasonal time frame that was being proposed for trap storage. Tt is now apparent

in the text of DEP’s July denial that the primary time during which the traps will

be stored on the pier will be December through March. DMR does not believe

this will pose a consequential impact due to shading of nearby marine

vegetation. In addition, and in a larger context, this agency [(DMR)] feels that

the entire issue of shading caused by the short or long term storage of lobster traps

on piers needs a thorough evaluation. Toward that end we believe it is important

that we meet with you and your staff directly to discuss what short term or

cumulative impacts would occur from lobster traps shading at various times of
year.



(DMR Letter, Appendix 4, page 1 emphasis added.) Because of this error, Applicant asks that
the record be reopened for further correct fact finding to bring his permit in line with applicable
law and available new information.

Furthermore, ofher indicia of DMR’s erroneous findings have come forth since the
modification demal. First, the Applicant ol:;tajned available portions of technical report

information from DEP files (Appendix 6.).

Here are pertinent quotes from this report: ... “The marine environment, like terrestrial habitats, fluctuates
annually and scasonally.”... “In winter, freezing temperatures, lack of light, ice scour, lack of food and
other physical and biological factors affect the intertidal environment. These factors cause a die off of
plants and animals, a migration of mobile species to sheltered sites or other biological interactions. In low
energy environments, ice buildup in the winter, scours plants and removes epifauna on tidal plants
{(Whitlatch 1982). Depending on the severity of the winter, shallow surface sediments can freeze 5 cm to
lem below the surface (Whitlach 1982). The freezing of sediments can kill benthic species or force them to
burrow below surface layers. ...” This section was underlined in the DEP file copy.
Second, the Applicant has made recent email communications through Applicant’s permitting
expert, Joseph LeBlanc of LeBlanc Associates, Inc. (“LeBlanc™) with the US 'Army Corps of
Engineers (“Corps”) (Appendix 7.). Both the technical report information and the
communications with the Corps acknowledge minimal, if any, marine growth during the dormant
winter months, particularly when principal trap storage is from December to March, as proposed
- by the Applicant.

This information is “relevant and material” to Special Condition #5. Whether lobster
traps stored during the winter months unreasonably shade rockweed and/or other marine species
adjacent to the pier and thus constitute an environmental impact is both relevant and material to
Special Condition #5. The error was on DMR and DEP, not that of the Applicant. Applicant has
timely brought forth new information from DMR, which was dated July 27, 2010. That

information was unavailable at the time of DEP’s review through no fault of lack of due



diligence on Applicant’s part. In fact, Applicant’s due diligence in this matter has included
continued conversations made by LeBlanc, and Applicant with DEP and the Maine
Lobstermen’s Association to rectify this matter. !

For these reasons, Applicant asks the Board to reopen the record. By reopening the
record, the Bo'ard would allow DMR to meet with DEf’ staff, accurately discuss any effects trap
storage would have, and properly resolve the issue of Special Condition #5. If no environmental
umpact is found, as Applicant expects will be the result of the Board’s review, Applicant will
| have met all standards in 38 M.R.S. §480-D. Applicant, therefore, further requests pursuant to
38 M.R.S. §480-A et. seq. that his permit be modified by removing Special Condition #5 as

required by Maine statutory law.

B. NEW INFORMATION: Applicant Does Not Have Any Viahle Alternative
Locations te Store 600 Traps

The second DMR error relates specifically to any available alternative locations at which
Applicant could store his traps during winter months. Applicant also avers that DEP’s own
analysis of alternative locations was flawed based on the available record.

Special Condition #5 flowed from DEP findings that Applicant did not meet all of the
standards in 38 MRS, §480-D. Without that finding, DEP is under no duty to investigate
alternatives to the proposed use of the permit. We only reach the question of alternatives
because DMR and DEP erroneously concluded that an unreasonable environmental impact will

occur due to winter trap storage. Although Applicant has already established that new

1 Upon receiving the conditioned permit, Applicant and LeBlanc discussed at length their options. LeBlanc
followed up with DEP staff by telephone to inquire about Special Condition #5°s inclusion in the permit because
trap storage had never before been raised as a potential issue in the permitting process. Because the outcome of this
issue could be precedent setting for working waterfront endeavors, Applicant and LeBlanc contacted the Maine
Lobstermen’s Association in late July. All of these actions show Applicant’s surprise at Special Condition #5°s
inclusion and attempts to rectify the conditioned permit.



information has come forth cIa.rifying that he meets all of section 480-D standards, new
information similarly has come forward regarding DMR’s understanding of alternative locations
for trap storage.

In the DMR Letter, DMR also testifies that

2) DMR was not fully aware and therefore did not properly evaluate the true

viability of the alternative sites for trap storage proposed by DEP. It is not

apparent in the text of DEP’s July denial that if the South Bristol pier itself cannot

be utilized for the purpose of trap storage the applicant will need to store his 600

traps in at least three separate locations. DMR is concerned- that the use of

multiple alternative sites may not constitute a viable option and also that the three

sites proposed may not be suitable individually or combined.
(DMR Letter, Appendix 4.)
DMR originally had commented, “upland storage is preferred and appears to be a viable option
for the applicant.” (Denial, 5-6.) DEP again relied on DMR’s error in finding that Applicant
“could use a portion of the upland area at the proposed project site, the existing mooring and
float at “The Gut”, the existing pier at Jones Point, or a combination of all sites.” (Denia.L 5)

Because of this error, Applicant asks that the record be reopened for further correct
factfinding to bring his permit in line with applicable law and available new information.
This information is “relevant and material” to Special Condition #5. Although analysis of
alternative trap storage may be superfluous, the above information is nevertheless “relevant™ and
“matenial” to DEP’s previous decision mﬁking. Once again, the error was on DMR and DEP, not
that of the Applicant. Applicant has timely brought forth new information from DMR, which
was dated July 27, 2010. The above information was unavailable at the time of DEP’s review
through no fault of lack of due diligence on Applicant’s part.

For these reasons, Applicant asks the Board to reopen the record. Again, as stated before,

by reopening the record, the Board would allow DMR to meet with DEP staff, accurately discuss

any effects trap storage would have, and propérly resolve the issue of Spectal Condition #5. If



no environmental impact is found, as Applicant expects will be the result of the Board’s review,
Applicant will have met all standards in 38 M.R.S. §480-D. Applicant, therefore, further
requests pursuant to 38 M.R.S. §480-A et. seq. that his permit be modified by removing Special

Condition #5 as required by with Maine statutory law.

3. DEP Arbitrarily and Capriciously Found that Applicant Has Alternative Places to
Store 600 Lobster Fishing Traps

When, as here, an appellant challenges the findings of the administrative agency, the
appellant cannot prevail unless he shows that the record compels contrary findings. Lentine v.
Town of St. George, 599 A.2d 76, 80 (Me.1991). An administrative agency has acted arbitrarily
or capriciously when its action is "willful and unreasoning" and "without consideration of facts
or circumstances." Cent. Me. Power Co. v. Waterville Urban Renewal Auth., 281 A.2d 233, 242
(Me.1971) (quotation marks omitted).

If reopened, the record containing new evidence clearly establishes that no practicable
alternatives exist for Applicant to store his 600 lobster fishing traps. Moreover, Applicant argues
that DEP nevertheless arbitrarily and capriciously concluded from previous available evidence
that Applicant has alternative areas to store his traps. DEP summarized the issue by stating, “The
applicant currently uses a family-owned pier and mﬁltip]e moorings during the fishing off-season
for lobster trap storage, service, and repair.” (Denial, Appendix 1, page 2.) Applicant hel;e
refutes this conclusion and all other findings and conclusions by the DEP regarding alternative
storage areas. For ease of understanding, DEP analyzed four separate alternatives. We too will

deal with each in turn.



A. Use of Upland Area

DEP made multiple findings and conclusions regarding the 0.4 acres from which the Pier
extends into Clark Cove. Applicant partially agrees with the DEP finding that “The upland area
above the project site may not accommodate the storage for all of the applicant’s traps dﬁe to the

: présence of structures on the north souﬁ, and west side of the pi-operty.” {(Denial, Appendix 1,
page 5.) That fact is true — 600 traps could not be stored on this piece of land. Applicant,

"however, does take issue with the ensuing conclusions that “the east side of the property which is
principally used for pafking provides enough space for a limited amount of traps to Wstored. The
[DEP] finds that this upland area can be used in combination with other alternative locations to
store all of the applicant’s fraps outside of lobster fishing season.” (Denial, Appendix 1, page 5.)

The latter conclusion ighores DEP’s own observations and conclusions made upon
viewing the postage-sized lot (Appendix 8). On March 11, 2010, DEP Project Manager Eric
Ham found the septic tank and leach field location on the west (water) side and related, specially
prepared overlying surface area, which are designed to meet the requirements of the Maine
Departmétt of Human Services/Health Engineering, effectively preclude winter on-site storage.

~ The septic tank and leach field also prevent reasonable passage for handling and/or moving the
Applicant’s 600 traps upland and beyond (Appendix 9).

Furthermore, the well-drilling firm that drilled the wells at this §ite, advised the Applicant
not to store traps on (the east side of) the property because it lies over the aquifer that supplies
the drilled wells (Appendix 10). 'Repeated trap storage use could contaminate the aquifer with
migrating salt runoff. Reduced vegetation in the area due to trap storage also would result in

greater runoff away from the aquifer and reduce aquifer recharge.

10



DEP’s conclusion also ignores the realities of the 95-year-old land owner, Ms. Edlund,
who requires 24-hour care. The remaining portion of the east side of the upland property, on
which DEP supposes some traps could be stored, in fact is used as parking spaces for Ms.
Edlund’s caregivers an& service personnel, as well as the Applicant and his sternman. No other
parking area exists on the property. Further, this parking area is adjacent to the well field and
aquifer described above.

Moreover, the right-of-way to this property only allows ingress and egress, not trap storage or
other storage.

For the above reasons, trap storage of any kind is not practicable in the upland area.
When all evidence is conside;ed, it is arbitrary and capricious for DEP to require Applicant to
store his traps there, in total or in part.

B. Use of Mooring and Float at “The Gut”

DEP looked to Applicant’s mooring (“Mooring #287) at what DEP described as a
commercial docking facility known as “The Gut” located in Damariscotta River, north of
Rutherford Island. (Denial, Appendix 1, page 4.) DEP further commented that Applicant stated
that numerous fishermen use the facility, and the mooring cannot store all 600 of his traps.?
| (Denial, Appendix 1, pége 4)) DEP erroneously concluded that Applicant’s float in the “The
Gut” can be used in combination with other alternative locations to store all of the applicant’s
traps at any given period of time. (Denial, Appendix 1, page 5.)

DEP’s conclusion willfully ignores the realities of the “The Gut” and the size of the
Applicant’s float. During the DEP staff’s extensive and thorough investigation and review of the

permit application for the Applicant’s Clark Cove dock, the DEP Project Manager went out by

? Applicant respectfully clarifies that “The Gut” is the Town of South Bristol’s internal harbor, not a “commercial
docking facility”, and that Mooring #287 resides in this very crowded harbor, -

11



boat with the South Bristol Harbormaster and actually measured the moored float in “The Gut”,
due to the claims by the disgruntled Clark Cove neighbors that this float was perfectly suitable
for storing and servicing the Applicant’s 600 traps. DEP found that the float, moored on the
Applicant’s mooring #287 in “The Gut”, measured in the 10’ by 10’ +/- range, as noted by DEP
- staff in the Applicant’s Clark Cove DEP permit.

Further, in a previous response by the Applicant to neighbors’ questtons, the following
information was forwarded to DEP staff on December 11, 2007:

You can barely turn around safely on such a relatively smail float in a choppy

harbor, due to all the boat traffic constantly churming the waters up. The idea of

working on 6 traps at such a location, never mind 600 traps, is absurd. You
would constantly be losing tools, equipment, traps and yourself overboard in such

a confined space. This only reflects, once again, how little the plaintiffs or their

representatives know about fishermen or their occupational requirements, and

. further, how ridiculous their claims are.
(Appendix11.)

Moreover, it is unreasonable, in any shape or manner, to conclude that the minimal,
fractional portion of the Applicant’s 600 each, 4’ long x 2’ wide x 1.5 high traps that could be
“stored” on this small float could significantly contribute, in any reasonable manner, to the
Applicant’s winter 600 trap storage needs. DEP staff’s reference to storage “at any one time”, as
described above, is without basis. There is only one winter storage period in each twelve-month
period. During this period the traps are stored and that’s that.

Please note again that Applicant previously advised DEP that the main purpose of the
Mooring #287 and the associated float is for safe harbor (Appendix 8), and certainly not non-
functional, remote trap storage seven to eight miles by water from the Applicant’s Clark Cove
pier. DEP staff was also advised that the Applicant was on a waiting list for four years for this

assigned #287 Mooring location in “The Gut”, which represents safe harbor for the Applicant.

“The Gut” acts as safe harbor to many other South Bristol area fishermen, when they are

12



working their traps down at this end of South Bristol, and a storm comes in, regardless of where
they call their home port. This is the principle purpose for this Mooring #287 float, not trap
storage.

In summary, this small moored float does not represent, nor could it reasonably
contribute to, any practical, cumuliative alternative winter trap storage capacity, given the
Applicant’s 600 traps. The DEP staff rejected the float as a reasonable alternative when DEP
staff issued the Applicént’s Clark Cove dock permit the first time.> Conditions have not changed
since. Neither should DEP’s analysis.

C. Jones Point Pier (AKA “S-Road Pier”) and Multiple Moorings

DEP erroneously concluded, “The applicant currently uses [the S-Road Pier] during the -

fishing off-season for lobster trap storage, service, and repair.” (Denial, Appendix 1, page 2).
The DEP further found, “Although the applicant did not provide evidence of limitations that
would prohibit storage at this site, the applicant stated that if the proposed permit modification is
approved, [Applicant] shall abandon usage of this pier.” (Denial, Appendix I, page 4). DEP’s
findings assume many things: 1) that the S-Road Pier is still available for trap storage by
Applicant, 2) Applicant still uses the S-Road Pier for this purpose, and 3) that the S-Road pieris
a viable alternative.

None of this is true. And the record refiects it. The S-Road Piér is in complete disrepair.

-It is unsafe to even walk on any area of it other than directly above the supportive under beams

(stringers). The Pier certainly would be subject to possible collapse under the weight of any

* DEP has issued the Applicant the Clark’s Cove dock permit four times. Disgnuntled neighbors have acted as
roadblocks throughout the process. Tt is impossible for the Applicant to believe that these interested parties have not
had some effect in guiding the ovtcome of the permit, specifically Special Condition #3.
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stored traps (Appendix 12. Because of concern for his own safety, Applicant already has
abandoned use of the Pier, as early as 2008,

Safety issues aside, the Pier is not functional for working water usage. Surrounded by
rocky ledge, neither the Applicant nor any other reasonable fisherman would elect to maneuver a
lébster boat, loaded ﬁth traps, directly to or from the S-Road Pier when substantially safer, more
practical options are available to them at the Applicant’s Clark Cove pier Strong currents
plague the S-Road pier area as well. Instead, any trap storage at the S-i{oad pier would require
first tying up to the Clarke Cove Pier, unloading 600 traps, loading all the ﬁaps via multiple‘trips
onf:o a pickup truck, driving six miles to the S-Road Pier, unloading the traps, then navigating the
dilapidated S—Road Pier, and finally restacking the traps. These fat*;ts led DEP to rightfully reject
the S-Road Pier as a viable, reasonable alternative for commercial fishing access and related
activities, at the earlier stages of Applicant’s Clark’s Cove dock permitting process. It is
arbitrary for DEP to resurrect such an outlandish option and argue now it is a practicable
alternative. |

D. Moering #9

DEP referred to applicant’s use of Mooring #9 “seaward of the (S-Road) pier”. DEP also
added.that “[t]he applicant qurrently usés this site during the off-season for trap storage, service
and repair.” (Denial, Appendix 1, page 4). This statement IS also not true. Upon completion of
the Applicant’s Clark’s Cove bier in 2008, the reference mooring, Mooring #9, was relocated by
the Applicant, six miles north to Clark’s Cove, for the purpose of mooring the Applicant’s
lobster boat in close proximity to the Applicant’s new pier, for immediate, daily access. Since

then, it no longer is an “alternative” place to store traps.

14



E. Combination of All the Sites

DEP effectively found that “the applicant could use a portion of the upland area at the
proposed project sife, the existing mooring aﬁd float at “The Gut”, the existing. pier. at Jones
Point [(S-Road Pier)], or a combination of all sites.” (Denial, Appendix 1, page 5.) DEP also
found 'the use of these sites to be practicable. According to DEP regulations, “practicable”
means “[a]vailable and feasible considering cost, existing_.technology and logistics based on the
overall purpose of the project.” 2 C.M.R. 06-096 310.3(R).

The purpose of Applicant’s project was to establish a working waterfront pier. As such,
Applicants intentions were to use the pier for multiple purposes, such as to service, repair, ready,
and stage trap strings and related gear at the beginning of and throughout the ﬁshing season; to
unstage trap strings and gear at th¢ end of the season; and to store all 600 traps trap during winter
periods. One must wonder for what other purposes the Appﬁcant would erect such an expensive
structure. No reasonable lobsterrnan would agree that parsing traps among an upland area, a
float located seven to eight miles away by boat, and a ready-to-collapse pier would be
practicable. It is not logical, efficient, or cost effective. It also is not a storage plan in line with
existing Working Waterfront legislation that attempts to presérve traditional uses of coastal -
areas, such as lobstering, boating, and storing gear.

In reality, the Applicant could not practicably store 600 traps by parsing them among |
three sites described by DEP They are too far spaced out for practical logistics and cost. When
considering cost, time must also be considered. It would be extremely labor intensive to haul
600 traps at the end of the season; walk them up the Applicant’s perfectly storage-capable 110’
Clark Cove pier; stack some on the upland parcel, making parking impossible for the landowner

and endangering the owner’s leach field, well field, and/or aquifer; loading the rest in a truck by. . .
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multiple trips; bringing some down to the S-Road Pier, which is completely unsafe on foot, by
boat, or any other methbd; and then transporting the remainder by boat seven to eight miles away
toa 10’ x 10’ float in the busy, choppy waters of the continually crowded “The Gut.” This
écenario does not even pass the straight-faced test.

For further practicable reasons, the Applicant wants all of his traps at the same location
during winter‘storage periods for orderly maintenance and repair. Remotely “stored” traps at
“The Gut” would not be readily accessible on aﬂoat during the winter storage period. Dispersed
gear would no longer be under the direct control of or observation by the Applicant and thus
would be subject to theft or malicious actions by third parties (both of which have occurred
several times in the last few years, in the South Bristol area).

4. Conclusion

Based on the new information from the DMR and reasonable consideratién of the ample
record before the Board, the Abplicant respectfully asks that the record be reopened for review,
that new findings of’ no unreasonable use or environmental impact be made, that a finding of no
viable alternatives for trap storage be entered, and Special Condition #5 be removed from the

Applicant’s permit.

&LLL/,(J{W : o o5fifte

Joseph LeBlanc - Authorized Agent of Applicant David E. Rice (Appéndix 13) Date
President '
LeBlanc Associates, Inc.

67 Dipper Cove Road

Orrs Island, ME 04066

207-833-6462
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APPENDIX INDEX

Appendix 1 DEP Denial Order # L-236984E-=B-M

Appendix 2 Edlund Deed, dated 09-25-07
Appendix 3 --David E. Rice License Agreement and Restated First Amendment, dated 10-30-06

Appendix 4 --—David Etnier, DMR Deputy Commissioner letter to Andrew Fisk, DEP Director,
dated 07-27-10

Appendix 5 ——--er Pertinent DEP siaff - DMR field staff emails regarding impacts (2007-2009)

Appendix 6 Technical Report exerpt from DEP Files; marine environment/cold weather impacts

Appendix 8 - AeriaFView& Tax Map of Edlund (Rice) upland site

Appendix 9 Upland Septic System and Leach Field on Edlund (Rice) upland site

Appendini2
Appendix 13 LEBLANC ASSOCIATES, Inc. authorization letter from David E. Rice; 12-18-06

Items with strikethrough are
supplemental evidence that
were not admitted to the record.
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David E. Rice
P.O.Box 15

Walpole, ME 04573

STATE OF MAINE

Department of Environmental Protection

APPENDHX 1

David P. Littell
COMMISSIONER

RE: Natural Resources Protection Act Application, South Bristol, #L-236984E-B-M (Denial)

Dear Mr. Rice:

Please find enclosed a signed copy of a denial of your request to modify the project approved in Boérd

Order #L-23698-4E-A-Z. After carefully considering all of the issues related to the proposed lobster trap
storage, the Department determined that the proposed project does not meet the standards of the Natural
Resources Protection Act because the project is not a water dependent usé as defined in Chapter 310 of
the Department’s Rules. You will also find attached some materials that describe the Deparlment s appeal

procedures for your information.

If you have any questions about the permit or thoughts on how the Department processed this application
please get in touch with me directly. I can be reached at (207) 446-1586 or at beth.callahan@maine.gov.

Yours sincerely,

'5337\0/-\9&&9-%

Beth Callahan, Project Manager
Division of Land Resource Regulation
Bureau of Land & Water Quality

pe: File

AUGLISTA

17 StaTE HOUSE STATION
AUGUSTA, MAINED4333-0017

(207 287- 7688 FAX: (207) 2877826
RAY BLDG., HosSPITAL 3T

WEB SITE: WWW MAINE, GOV/DEP

BANGOR

106 HOGANROAD

Bancor ME 04401

(20794145 T Fax 207-941-4584

PORTLAND
312CaxcoRoad

PORTLAND. MAINE 04103

{207) 822-6300 FAX: (207) 822-6303

PRESQUE IsLE
1235 Cevmar DRIVE, SKYWAY PARK
PRESCUE ISLE. Maune (H769-2004

© (207) T4-HTT Fax: (207) 764-3143



R
§
E
)
&

STATE OF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
17 STATE HOUSE STATION
AUGUSTA, ME 04333

DEPARTMENT ORDER

IN THE MATTER OF

DAVID E. RICE oo ) NATURAL RESOURCES PROTECTION

South Bristol, Lincoln County -
REMOVAL OF SPECIAL CONDITION #5

) COASTAL WETLAND ALTERATION
) WATER QUALITY CERTIFICATION

L-23698-4E-B-M (denial) ) MINOR REVISION

) FINDINGS OF FACT AND ORDER

Pursuant to the provisions of the Naturaf Resources Protection Act, 38 M.R.S.A, Sections 480-A et seq..
and Section 401 of the Federal Water Pollution Control Act, the Department of Environmental Protection
has considered the modification application of DAVID E. RICE with the supportive data, agency review
comments, and other related materials on file and FINDS THE FOLLOWING FACTS:

1.

PROJECT DESCRIPFION:

A. History of Project: In Department Order #1-23698-4E-A-N, dated October 11, 2007, the
Department issued a permit to David E. Rice under the Natural Resources Protection Act (NRPA)
for the construction of a 12 foot wide by 110 foot long pile supported commercial pier system
which included a seasonal ramp, seasonal float, combination trap chute and access stairs,
platform, and equipment shed in South Bristel. The project is located adjacent to the
Damariscotta River an Clarks Cove Road in the Town of South Bristol. In November 2007,
CORNELIA JOHSON, DIRK BRUNNER, LINDA BRUNNER, JOHN ROUNDS, ATHAR
PAVIS-ROUNDS, and PETER ROUNDS filed a petition for review of the Department’s decision
with superior court. While the appeal was pending, the petitioners brought to the Department’s
attention new information pertaining to alternative project locations, which had not been before
the Department during its original review. At the request of the Department, on February 25,
2008, the court remanded the matter back to the Department for further review. The permit holder
and the interested parties submitted additional information for the Department’s consideration. In
Department Order #L-23698-4E-A-A, dated September 10, 2008, the Department approved the -
construction of the pile supported commercial pier system, with conditions, after consideration of
all of the evidence in the record, including the new information. That decision was appealed to
the Board of Environmental Protection by the interested parties based upon title, right, or interest
in the property proposed for development, soils; existing scenic, aesthetic, recreational, and
navigational uses; and coastal wetland considerations. The applicant did not contest any facts,
conclusions, or conditions of the permit during the appeal. On April 16, 2009, the Board affirmed
the Department’s approval of the project, with conditions, in Board Order #L.-23968-4E-A-Z .

The commercial pier system consists of a 12-foot wide by 110-foot long pile supported pier for
the purpose of operating the applicant’s commercial lobster fishing business. A four-foot wide by
34-foot long seasonal wooden ramp leads from the pier to a 20-foot wide by 12-foot long
seasonal wooden float. Additional aspects of the pier system included a six-foot wide by six-foot
long access platform, a four-foot wide by 14-foot long combination access stairs and trap chute,
and an cight-foot wide by 10-foot long by 10-foot high equipment shed to be placed at the
easternmost end of the pier abutting the shoreline. The applicant designed the pier system to
provide all-tide access and to fully accommeodate his commercial fishing needs.
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B. Summary: The applicant requests approval to remove Special Condition #3 from Board
Order #L-236984E-A-Z. Special Condition #5 states “No trap storage will be permitted on the
permanent pier.” This condition of approval was placed on the Board Order in an effort to
minimize further impacts to the coastal wetland such as shading effects and to minimize potential
impacts on the scenic and aesthetic uses of the resource. The applicant requests the modification
to allow him to store his 600 [obster fishing traps on the pier because the pier is in a location that

-is capable of providing reasonable security and protection from theft and/or malicious actions
from third parties. The applicant stated that the lobster fishing traps would be stored on the pier
during the off-season of lobster fishing, which is during the winter months of December through
March. The applicant also stated that the location of the pier is needed as an area to prepare,
service, clean, and repair fishing traps prior, during, and after the commercial lobster fishing
season. The applicant contends that the existing commercial pier approved by the Depariment
will meet his need of capacity to store fishing traps, and is a more practicable alternative to his
current place of storage. During the fishing season (April through November), the applicant
utilizes the existing pier to ready, stage, repair, and maintain his fishing traps along with other
related fishing equipment. The applicant currently uses a family-owned pier and multiple
moorings during the fishing off-season for lobster trap storage, service, and repair. The pier and
moorings are located in the Town of South Bristol.

With the special condition on the permit, the fishing traps may not be on the permanent pier for
any substantial amount of time. As stated above, the applicant proposes to store the bulk of his
lobster fishing traps on the pier during the off-season, which is during the winier months of
December through March. The applicant states that the traps would remain stationary on the
permanent pier for that entire duration of time pending any extenuating circumstances such as
inclement weather or times when the applicant chooses to continue his fishing activities through
the winter months.

C. Current Use of Site: The site of the proposed project is comprised of approximately 0.4
acres and contains an existing residential structure and a commercial pier system which is
referenced above. The site is referenced in the Town of South Bristol’s tax maps as Lot #3 on
Map #28." The deed for the proposed project can be seen at the Lincoln County Registry of Deeds
located in Book #2277 on Page #288.

2. DISCUSSION AND FACTUAL FINDINGS:
A. COASTAL WETLAND CONSIDERATIONS:

The applicant requests that Board Order #L-23698-4E-A-Z be modified to remove Special
Condition #5, which prohibits the applicant from storing his fishing traps on the existing
permanent pier. The applicant does not anticipate that the proposed project will have a direct
impact to the coastal wetland. As approved in the Department’s decision, the existing
permitied pier currently has an indirect impact of 1,536 square feet due to shading effects on
the coastal wetland. When taking the dimensions of a typical commercial lobster fishing trap
and the dimensions of the existing pier into consideration, annual storage of the applicant’s
600 fishing traps has the potential to have an indirect impact of 605 square feet on the coastal
wetland that would be covered by the fishing traps. The amount of indirect impact from
storage of the applicant’s traps is dependent on such factors as percentage of light transmittal
through the traps, orientation of the sun, and the configuration of the traps on the pier. The
total cumulative indirect impact on the coastal wetland from the existing pier and the
applicant’s storage of traps would be approximately 2,141 square feet.
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The NRPA defines coastal wetlands as “all tidal and subtidal lands; all areas with vegetation
present that is tolerant of salt water and occurs primarily in a salt water or estuarine habitat;
and any swamp, marsh, bog, beach, flat or other contiguous lowland that is subject to tidal
action during the highest tide level for the year in which an activity is proposed...” (38
M.R.S.A. § 480-B [2-]). The applicant’s proposal to store his fishing traps on the existing
permanent pier is not allowed under his current permit and would indirectly alter a portion of
the coastal wetland and therefore requires a modification of the original permit under the
NRPA and the Department's Wetlands and Waterbodies Protection Rules (Chapter 310).
Chapter 310 interprets and elaborates on the NRPA licensing criteria, and guides the
Department in its determination of whether a project’s impacts on the functions and values of
the wetland would be unreasonable.

Coastal wetlands such as the intertidal area of Clark Cove and the tidal waters of the
Damariscotta River are considered Wetlands of Special Significance as defined in Chapter
310 (4), and thus receive heightened protection under the Department’s Rules. For projects
located in Wetlands of Special Significance, a practicable alternative is deemed to exist
unless the project is within one of the categories of potentially acceptable activities listed in
the rule. An applicant may provide evidence that no alternative location outside of the
Wetland of Special Significance exists for projects such as health and safety projects;
crossings by road, rail, or utility lines; water dependent uses; expansion of a facility or
construction of a related facility that cannot practicably be located elsewhere because of the
relation to the existing facility, if the facility was constructed prior to September 1, 1996;
mineral excavation and appurtenant facilities; walkways; or restoration or enhancement of the
wetlands of special significance. Chapter 310 (3)(W) provides that a water dependent use is
“a use which cannot occur without access to surface water. Examples of uses which are
water dependent include, but are not limited to, piers, boat ramps, marine railways, lobster
pounds, marinas and peat mining. Examples of uses which are not water dependent include,
but are not limited to, boat storage, residential dwellings, hotels, motels, restaurants, parking
lots, retail facilities, and offices.”

The applicant’s proposal to store fishing traps on the existing commercial pier is similar to
boat storage, a use specifically listed as non-water dependent Chapter 310. The permitted
existing commercial pier meets the definition of a “water dependent use.” However, the
Department finds that the requested modification of the permit to allow for storage of fishing
traps from December throngh March, is for an activity that does not meet the definition of
“water dependent use.” The Department further finds that trap storage cannot be categorized
as any other potentially acceptable activity listed in Chapter 310(3)(W) for which a
practicable alternative may not exist. Therefore, the Department finds that the impacts to the
coastal wetland, a Wetland of Special Significance, would be unreasonable, specifically
shading impacts to the vegetation and marine life and potential impacts to scenic and
acsthetic uses of the resource, concerns that were the basis of the imposition of Special
Condition #5 in the original approval of this project.

Independent of the finding above that the off season storage of traps and fishing gear is nota
water dependent use, and therefore the impacts of the applicant’s proposal are unreasonable,
the Department also finds that the applicant has reasonable alternatives to the proposed winter
storage of traps on the pier. A proposed project may be found to be unreasonable if it would
cause a loss in wetland functions and values and there is a practicable alternative to the -

. project that would be less damaging to the environment. Despite the language of Chapter.. . ..
310(3)(W) above, the applicant provided an analysis of alternatives in order to demonstrate
that a practicable alternative does not exist. Wetland functions are defined in Chapter 310 (3)
(J) as: “The roles wetlands serve whicli are of value to society or the environment including,
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but not limited to, ... scenic and aesthetic use,...fisheries, wetland plant habitat, aquatic
habitat and wildlife habitat.” Pursuant to Chapter 310, the applicant’s demonstration that a
practicable alternative does not exist must include evidence that the applicant has avoided'
wetland impacts if possible, and has kept the amount of wetland to be altered to the minimum
amount necessary. Chapter 310 (9)(A) requires that the analysis includes:

o Uulizing, managing, or expanding one or more other sites that would avoid the wetland
impact;

s Reducing the size, scope, configuration, or density of the project as proposed, thereby
avoiding or reducing the wetland impact;

s Developing alternative project designs, such as cluster development, that avoid or lessen
the wetland impact; and

e« Demonstrating the need, whether public or private, for the proposed alteration.

* The applicant submitted an altematives analysis for the proposed project completed by
LeBlanc Associates, Inc., dated March 12, 2010. The applicant considered the following

alternatives to the proposed project:

1. Use of Upland Area. The applicant considered the use of the upland area above the
project site to store traps. Currently, the applicant has a ten year license agreement with
the property owner for use of the property. The property is comprised of 0.4 acres and
contains a residential structure and the existing permitted pier. The applicant states that
due to the presence of the home, a leach field, and an entry road, there is no room to
store his fishing traps. For this reason, the applicant determined that the use of the
upland area is not a feasible alternative to the proposed project.

2. Use of Mooring and Fioat at “The Gut”. The applicant currently uses a mooring
(Mooring #287) at a commercial docking facility known as “The Gut™. This docking

facility is located on the Damariscotta River, north of Rutherford Island. This facility is
used by numerous other fishermen. The applicant states that float associated with the
mooring is not large enough to stare the applicant’s 600 traps.

3. Use of Existing Pier System at Jones Point. The applicant currently owns, jointly with
other family members, a parcel of property that contains an existing pier. This property
is located on Will Alley Road off Jones Point in the Town of South Bristol. The pier on
this property was approved by the Department on April 8, 1986 in Department Order #L-
13376-03-A-N. The pier measures 10 feet wide by 120 feet long, but it does not have an
associated ramp and float. The applicant also owns a mooring (Mooring #9) that is
situated scaward of the pier. The applicant currently uses this site during the fishing off-
season for lobster irap storage, service, and repair. Although the applicant did not '
provide evidence of limitations that would prohibit storage at this site, the applicant
stated that if the proposed permit modification is approved, he shall abandon usage of
this pier.

While the application was being reviewed, the Department received a number of comments
from abutting property owners; these persons are “interested parties”, as defined in
Department Rules, Chapter 2(I)XT), for the purposes of this application review. Interested
parties expressed concemn that the applicant has other altemative locations available to him.

~Specifically, intérested partics stated that the applicant has the capability to use the-upland - 777 -».. = =

area above the project site. Interested parties contend that the applicant designed the pier to
facilitate an easy transfer of his fishing traps from the pier to the vpland area,
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The Department reviewed the applicant’s analysis of altemative locations for trap storage and
visited each of the alternatives. The Department finds that the applicant failed to offer
convincing evidence that the use of at least one existing facility or the use of a combination of
facilities is not feasible when cost, existing technology and logistics are considered.

a. The upland area above the project site may not accommodate the storage for all of the
applicant’s traps due to the presence of structures on the north, south, and west side of the
property. However, the east side of the property which is principally used for parking
provides enough space for a limited amount of traps to be stored. The Department finds
that this upland area can be used in combination with other alternative locations to store
all of the applicant’s traps outside of lobster fishing season,

b. Due to the size of the float, not all of the applicant’s traps can be stored on the float at the
applicant’s mooring in “The Gut™ at any one time. However, this float can provide space
for a limited number of the applicant’s traps. The Department finds that this float can be
used in combination with other alternative locations to store all of the applicant’s traps at
any given period of time. '

¢. The applicant acknowledged that he currently uses the existing pier at Jones Point to store
his lobster fishing traps during the fishing off-season. The applicant did not provide
evidence of limitations that would prohibit further use of this site for trap storage.

After reviewing the evidence in the record including information provided by the applicant
and interested parties, the Department finds that there is at least one practicable alternative to
the project that would be less damaging to the environment. In particular, the applicant could
use a portion of the upland area at the proposed praject site, the existing mooring and float at
“The Gut”, the existing pier at Jones Point, or a combination of all sites. The use of these
sites would represent a practicable alternative to the proposed project that is less damaging to
the coastal wetland. The use of these alternatives comports with the provision in Chapter 310
~(9)(A) cited above, which encourages utilizing, managing, or expanding an existing site.

B. HARM TO HABITAT:

Interested parties assert that storage of the applicant’s traps would result in an increase in
shading effects on the coastal wetland around the project site.

Staff from the Department of Marine Resources (DMR) visited the project site on July 16,
2007 during the Department's review of the original permit application. In its comments of
that application, DMR commented that shading and subsequent loss of marine vegetation
would be a likely result of construction of the commercial pier system. DMR also stated that
the intertidal area is comprised of ledge/stone/cobble/gravel with approximately 75%
coverage of rockweed (Ascophyllum nodosum).

According to a presentation on February 10, 2010 given by Dr. Tom Trott of Suffolk
University at the Rockweed Research Priorities Symposium sponsored by DMR, rockweed is
an important plant species that provides habitat and refuge for a number of epiphytes,
invertebrates, and juvenile fish. Rockweed can also serve as a foraging area for fish, birds,
and invertebrate predators.

DMR reviewed the requested permit modification and commented that the storage of traps
would contribute to shading of marine vegetation. DMR stated that upland storage is
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- preferred and appears to be a viable option for the applicant. DMR recommends that Special
Condition #5 remain in effect.

In"a report entitled “Maine's Coastal Wetlands: Types, Distribution, Rankings, Functions and
Values,” prepared by the National Oceanographic Atmospheric Administration in
conjunction with the Department’s Division of Environmental Assessment, dated September
1999, a recommendation is given to consider seasonal and interannual variability when
reviewing marine wetland assessment, because plant and animal species tolerant of freezing
temperatres are present in the intertidal area in the wintertime. Tolerant species include
rockweed and other macroalgae. The report states that freezing temperatures, lack of light,
ice scour, lack of food, and other physical and biological factors affect the intertidal
environment. These factors cause a die off of plants and animals, a migration by mobile
species to sheltered sites, or other biological interactions.

The Department considered information provided by the applicant, interested parties, and
DMR. The Department finds the presentation by Dr. Tom Trott and “Maine’s Coastal
Wetlands™ report to be credible evidence on the assessment of biological functions and values
of coastal wetlands and the associated marine species that utilize the coastal wetland. Given
that a lack of light negatively affects plant and animal species according to the “Maine’s
Coastal Wetlands™ report, the Department finds that rockweed and other marine vepetation,
which are present at the proposed project site, would be negatively affected by lack of light
and shading effects. Due to the shading effects from the storage of traps at the project site, a
loss of the aquatic habitat due to indirect impacts would occur over time and would have
additional adverse impacts on the functions and values of the coastal wetland beyond those
determined to be reasonable for the pier itself, which is a water dependent use. As a result,
the quality of the coastal wetland would be compromised. Given that shading from storage of
traps would result in a permanent loss of habiiat and given that the applicant has the
capability to store his fishing traps by other means 2t other existing sites and facilities within
reasonably close proximity to the project site, the Department finds that the applicant has not

- adequately demonstrated that the impacts to the coastal wetland cannot be avoided. The
Department further finds that the proposed project would unnecessarily contribute to adverse
effects on the coastal wetland and therefore represents an nnreasonable impact on marine
wetland aquatic habitat.

C. EXISTING SCENIC, AESTHETIC, RECREATIONAL OR NAVIGATIONAL USES:

The project is located in Clark Cove on the Damariscotta River, which in general is a scenic
resource visited by the general public, in part, for the use, observation, enjoyment and
appreciation of its natural and cultural visual qualities. However, the area surrounding the
project site is developed with numerous residential structures, and the cove area is developed
with commercial activities which include a shellfish aquaculture facility and an existing
commercial pier that provides rental space and all-tide access to fishermen. The applicant
submitted several photographs of the proposed project site.

Interested parties contend that the proposed activity to store traps on the commercial pier
system adds to the commercial aspect of the resource and detracts from the scenic character
of the surrounding area. Interested parties also stated that storage of traps on the pier would
compromise the interested parties’ view of the resource.

With regard to the interested parties’ concern, scenic quality is generally measured on a broad
geographic scale and is focused on public views; therefore, visual impairments to abutting
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properties are not the primary factor. However, the Department considered the interested
parties’ concems for potential adverse impacts to the scenic character of the resource.

Department staff visited the project site on June 22, 2007, July 2, 2007, September 5, 2007,
December 31, 2008, May 19, 2009, July 2, 2009, and March 2, 2010. The proposed project
was evaluated using the Department’s Visual Impact Assessment Matrix and was found to
have an acceptable potential visual impact rating. Based on the information submitted in the
application, the visual impact rating, the site visits, and comments provided by interested
parties, the Department determined that the location and scale of the proposed activity is
compatible with the existing visual quality and landscape characteristics found within the
viewshed of the scenic resource in the project area. For this reason, the Departnent finds that
the proposed activity would not unreasonably interfere with existing scenic, aesthetic,
recreational or navigational uses of the protected natural resource.

Based upon its review of the modification application, DMR's comments, information provided by the
applicant, and all other information in the record, the Department finds that the requested minor revision
is not in accordance with Departmental standards. The winter storage of the applicant’s commercial ‘
fishing traps is not a water dependent use under the Wetland Protection Rules, Chapter 310, and therefore
its impacts on this Wetland of Special Significance would be unreascnable. Moreover, the applicant has
not demonstrated that storage of his commercial fishing traps on the existing permanent pier between
December 1 and March 31 is necessary, as there are in fact practicable altematives available to him,
including the arrangement he currently utilizes. Board Order #L-23698-4E-A-Z will not be modified to
remove Special Condition #5. Other commercial fishing activities including readying, servicing,
maintaining, and repairing lobster fishing traps, as described in the modification application, during the
active fishing season (approximately April 1 through November 30), are allowable uses of the existing-
permitted pier. The findings of fact, conclusions and conditions remam as approved in Board Order #1.-

23698-4E-A-Z.

BASED on the above findings of fact, and subject to the conditions listed below, the Department makes
the following conclusions pursuant to 38 M.R.S.A, Sections 480-A et seq. and Sectlon 401 of the Federal

Water Pollution Contro! Act:

A The proposed activity would not unreasonably interfere with existing scenic, aesthetic,
recreational, or navigational uses of the resource.

B. The proposed activity would not cause unreasonable erosion of soil or sediment.

C. The proposed activity would not unreasonably inhibit the natural transfer of soil from the

terrestrial to the marine or freshwater environment.

D. The proposed activity would unreasonably harm significant wildlife habitat, marine wetland plant
habitat, freshwater wetland plant habitat, threatened or endangered plant habitat, aquatic or
adjacent upland habitat, travel corridor, freshwater, estuarine, or marine fisheries or other aquatic
life in that shading effects from the storage of lobster fishing traps would have additional adverse
indirect impacts on the functions and values of the coastal wetland that would accumulate over
time, and the applicant has altemative locations to store his traps within reasonable provurmty to

the proposed pmject site.

E. - The proposed activity would not unreasonably interfere with the natural flow of any surface or
subsurface waters.



‘L-23698-4E-B-M . ' 8of 8

F. The proposed activity would not viclate any state water quality law including those governing the
classifications of the State's waters.

G The proposed activity would not unreasonably cause or increase the flooding of the alteration area
or adjacent properties.

H The proposed activity would not be on or adjacent to a sand dune.

L The proposed activity would not be on an outstanding river scgment as noted in38 MRS.A.
Section 4380-P.

THEREFORE, the Department DENIES the application of DAVID E. RICE which requests the
modification of Board Order #L-236984E-A-Z to remove Special Condition #5. All other Findings of
Fact, Conclusions and Conditions remain as approved in Department Order #L-23698-4E-A-N, and
subsequent orders, and are incorporated herein.

DEPARTMENT OF ENVIRONMENTAL PROTECTION

ST This permit has been digitally signed by Andrew C.
- Fisk on behalf of Commissioner David P. Littell. Itis
. - digitally signed pursuant to authority under 10
M.R.3.A. § 9418. It has been filed with the Board of
S— Environmental Protection as of the signature date.
o 2010.07.15 13:08:31 -04'00'

PLEASE NOTE THE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES...

be/ats#70201/123698bm



P DEP INFORMATION SHEET

f B Appealing a Commissioner’s Licensing Decision
¢ ‘
oW Dated: May 2004 Contact: (207) 287-2811
SUMMARY

There are two methods available to an aggrieved person secking to appeal a licensing decision made by the

Department of Environmental Protection’s (DEP) Commissioner: (1) in an administrative process before the Board

of Environmental Protection (Board); or (2) in a judicial process before Maine’s Superior Court. This

INFORMATION SHEET, in conjunction with consulting statutory and regulatory provisions referred to herein, can
- help aggrieved persons with understanding their rights and obligations in filing an administrative or judicial appeal.

1. ADMINISTRATIVE APPEALS TO THE BOARD

LEGAL REFERENCES

DEP’s General Laws, 38 M.R.S.A. § 341-D(4), and its Rules Conceming the Processing of Applications
and Qther Administrative Matters {Chapter 2), 06-096 CMR 2.24 (April 1, 2603).

HOW LONG YOU HAVE TO SUBMIT AN APPEAL TO THE BOARD
The Board must receive a written notice of appeal within 30 calendar days of the date on which the
Commissioner's decision was filed with the Board Appeals filed after 30 calendar days will be rejected.

HOW TO SUBMIT AN APPEAL TO THE BOARD

Signed original appeal documents must be sent to: Chair, Board of Environmental Protection, c¢/o
Department of Environmental Protection, 17 State House Station, Augusta, ME 04333-0017; faxes are
acceptable for purposes of meeting the deadline when followed by receipt of mailed original documents
within five (5) working days. Receipt on a particular day must be by 5:00 PM at DEP’s offices in Augusta,
materials received after 5:00 PM are not considered received until the following day. The person appealing
a licensing decision must also send the DEP’s Commissioner and the applicant a copy of the documenis. All
the information listed in the next section must be submitted at the time the appeal is filed. Only the
extraordinary circumstances described at the end of that section will justify evidence not in the DEP’s
record at the time of decision being added to the record for consideration by the Board as part of an appeal.

WHAT YOUR APPEAL PAPERWORK MUST CONTAIN .
The materials constituting an appeal must contain the following information at the time submitted:

1. Aggrieved Status. Standing to maintain an appeal requires the appellant to show they are particularly
injured by the Commissioner’s decision.

2. The findings, conclusions or conditions objected to or believed to be in error. Specific references and
facts regarding the appellant’s issues with the decision must be provided in the notice of appeal.

3. The basis of the objections or challenge. If possible, specific regulations, statutes or other facts should be
referenced. This may include citing omissions of relevant requirementis, and errors believed to have been
made in interpretations, conclusions, and relevant requirements.

4, The remedy sought. This can range from reversal of the Commissioner's decision on the license or permit
to changes in specific permit conditions.

5. All the matters to be conlested. The Board will limit its consideration to those arguments specifically
raised in the written notice of appeal.



6. Reguest for hearing. The Board will hear presentations on appeals at its regularly scheduled meetings,
unless a public hearing is requested and granted. A request for public hearing on an appeal must be filed as
part of the notice of appeal.

7. New or additional evidence to be offered. The Board may allow new or additional evidence as part of an
appeal only when the person seeking to add information to the record can show due diligence in bringing
the evidence to the DEP’s attention at the earliest possible time in the licensing process or show that the
evidence itself is newly discovered and could not have been presented earlier in the pracess. Specific
requirements for additional evidence are found in Chapter 2, Section 24(B}(5)

OTHER CONSIDERATIONS IN APPEALING A DECISION TO THE BOARD

1. Be familiar with all relevant material in the DEP record. A license file is public information made easily
accessible by DEP. Upon request, the DEP will make the material available during normal working hours,
provide space to review the file, and provide opportunity for photocopying materials.

There is a charge for copies or copying services.

2. Be familiar with the regu'lations and laws under which the application was processed, and the procedural
rules governing your appeal. DEP staff will provide this information on request and answer questions

regarding applicable requirements.

3. The filing of an appeal does not operate as a stay to any decision. An applicant proceedjhg with a project
pending the outcome of an appeal runs the risk of the decision being reversed or modified as a result of the

appeal.

WHAT TO EXPECT ONCE YOU FILE A TIMELY APPEAL WITH THE BOARD

The Board will formally acknowledge initiation of the appeals procedure, including the name of the DEP

project manager assigned to the specific appeal, within 15 days of receiving a timely filing. The notice of
appeal, all materials accepted by the Board Chair as additional evidence, and any materials submitted in

response to the appeal will be sent to Board members along with a briefing and recommendation from DEP

staff. Parties filing appeals and interested persons are notified in advance of the final date set for Board

consideration of an appeal or request for public hearing. With or without holding a public hearing, the

Board may affirm, amend, or reverse a Commissioner decision. The Board will notify parties to an appeal
and interested persons of its decisicn.

H APPEALS TO MAINE SUPERIOR COURT

Maine law allows aggrieved persons to appeal final Commissioner licensing decisions to Maine’s Superior
Court, see 38 M.R.S.A_ § 346(1); 06-096 CMR 2.26; 5 M.R S A. § 11001; & MRCivP 80C. Parties to the
licensing decision must file a petition for review within 30 days after receipt of notice of the
Commissioner’s written decision. A petition for review by any other person aggrieved must be filed within
40-days from the date the written decision is rendered. The laws cited in this paragraph and other legal -
procedures govern the contents and processing of a Superior Court appeal.

ADDITIONAL INFORMATION: If you have questions or need additional information on the appeal process,
contact the DEP’s Director of Procedures and Enforcement at (207) 287-2811.

Note: The DEP provides this INFORMATION SHEET for general guidance only; it is not intended for use
as a legal reference. Maine law governs an appellant’s rights.
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QUITCLAIM DEED
RNO# ALY, MEN BY THESE PRESENTS :

- That BLINOR G. EDLUND of 313 Clarks Cove Road, Wal le,
HMaine 04573, for consideration paid, relesses to the sai
ELINOR G. EDLUND and THE FIRST NATIONAL BANK OF DAMARISCOTTA,
CO~-TRUSTRES OF THE ELINOR G. EDLUND DECLARATION OF TRUST AND
RBVOQ%I?B AVING TRUST AGREEMENT RESTATED IN ITS
DATED S/23/37° -

2 ENTIRETY
« a certain lot or parcal of land with
the buildinga theracn situated in the Town of South Bristol,

ac Clark’'s Cove, so-called, County of Lincoln and State of
Maine, bounded and described as Follows:

BEGINRING at the steep yock landing oinipy the land
now or formerly of m::oldegmmda 7 thence gydja atog.e wall av

land of said Rounds W £3 degrees B 175 feet to an ivon pipe; -
thence by land of the Grantars; now or formerly, S 27 degrees
B, 100 feet ta an iron pipe; thence £ 63 degreea W Ly land of
the Grantors 200 feet to an iron pipe; thence same course 23
feet, more or lesa, to highuwater mwark at the shore of the

Damariscotta River: thence along the shore at highwater mark
Northerly to the point of beginning. .

Together with a right of way from the aforementiomed

remiges, following al the Southerly side of the stone wall
lt:;e:'lti.onec'l abave to theoﬁgghway.

X ﬁeferem:e may be had to a2 deed from EBdward A. Myera and
Julia B. Myers to Elinor G. Edlung daced July 17, 1953 gnd

recorded in the Lincoln County Registry of Deeds at Book 508,
Page 327. .

Charles A. BEdlund joins in this deed relea;ing any
right, title and interest which he may have as spouse to
'Elinar G. Edluod in the aforesald pro .

]

K 1 easourhm;&;andsea‘lathiaar day of
,gfq;u:‘ . 1997,

B‘BS&"G.'.%

A &

oy »
L) i -
NI %"* L«Jn 25 | 1997

LINCOLN, 88.

*  personally a aa:edtheabovinnamed'ﬂimre. Edlund and
and Charles A. Rdlund acknowledyged theeforageing instrument
to be their frea act and desed,

e ZEIER A e By
310CT-6 A1l 2T

g e e e




APPENDIX 3

LICENSE AGREEMENT

KNOW ALL MEN BY THESE PRESENTS, that ELINOR G. EDLUND of 313
Clarks Cove Road, Walpole, Maine and THE FIRST, NA Co-Trustees of the Elinor G. Edlund
Declaration of Trust restatement in the entirety on September 25, 1997 “Grantor” owner of a
parcel of property at 313 Clarks Cove Road, Walpole, Lincoln County, Maine and being the

~ premises conveyed by Elinor G. Edlund to the said Trustees by deed dated September 25, 1997

and reeorded in the Lincoln County Registry of Deeds in Book 2277, Page 288, “the
Premises”, do hereby COVENANT AND AGREE and grant toe David E. Rice of 36 Split Rock
Road, Walpole, Maine 04573 “RICE” the following License:

Al0 year license to use the dock and float for commercial purposes, including the right
to make repair, replacement or improvernent of the dock and float. This license includes the
right of access to the dock over the Premises of the Grantor.

IN WITNESS WHEREOF, the said Grantor, has hereunto set his hand this = d‘"‘day of

Q‘*—’ 42 Hinin ot Edund?

et

Witness ' €firorG. Edlund
_ Trustee of the Elinor G. Edlund Trust
%Mﬂﬁ zulm\q_ - -ch« |
Witness - The First, NA )
Trustee of the Elmor G. Edlund Trust
STATE OF MAINE _ |
Ligcoln, ss. O\ —  AM 2006

Personally apﬁeared the above named Elinor G. Edlund and Edythe A. Jordan and

* acknowledged the foregoing instrument to be their free act and deed, in said capacity, before

me,
c""'\
R fo
— Notary Pubhc/ﬁ:ttcrney‘at—haw
Anne Thor ndnke Sewnil
Mooy LIDEL

Print name: o Maind

PR S PR a Vol L oL L

o
T

Seen and Agreed: P it £ Aoz
C ey David E. Rice
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To the Elmor G Edlund Deelaraﬁon of Tmst
Restated in the entirety on September 25, 1997

KNOW ALL MEN BY THESE PRESENTS, that ELINOR G. EDLUND of 313
Clarks Cove Road Walpole, Maine, Grantor, and the said ELINOR G. EDLUND and THE
FIRST, NA Co-Trustees of the Elinor G. Edlund Declaration of Trust restatemeunt in the entirety
ont September 25, 1997 (the Trust) hereby agree to the following Restated First Amendment to
the Trust as follows: _

Whereas, the Trustees have previously executed a certain First Refusal to Purchase which
is intended to grant to David E. Rice of 36 Split Rock Road, Walpole, Maine 04573 “RICE” an
opportunity to purchase the home of Elinor G. Edlund in Walpole, Maine; and,

Whereas, the Grantor is now desirous of granting to David E. Rice a license for 10 years
to make commercial use of the dock ; and

Whereas, after thoughtful deliberation with my siblings and other advisors, the Grantor is
desirous to further amend this trust to in order to leave the Grantor’s residential property in
South Bristol, Maine to David E. Rice at the time of her death, in grateful recognition of all that
David and his father Mexvin Rice have done for the Grantor during her lifetime.

Therefore, the Grantor now and hereby amends the Trust as follows: <
1. The Trustee shall enter into the “Dock License Agreement” attached hereto as
Exhibit A, which provides David E. Rice with the opportunity make use of and
improvements to the dock at the Elinor G. Edhmdhome in Walpole, Maine in
accordance with its terms. bﬂ

&

2. Upon the death of Elinor G. Edlund, the Trustee shall distri theentireﬁgh
title and interest to the real property in Walpole, Maine being the same premises
described in the deed to this Trustee recorded in Book 2277, PageZSSand
attached hereto.

In all other respects Elinor G. Edlund ratifies and confirms the Trust as restated
September 25, 1997.

IN WITNESS WHEREOF, the said Grantor, hashe 2~ "day of
.+ 2006. 2 W

Witness - """ ElinorG.Edlund - o
' Grantor and Trustee of the Elinor G. Edlund Trust

© JAWIT\WILLS 2006\Edhnd\Edtund Trust Amend.doc 1
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’mEQ Siite o Nouder

Wmaess

Trustee of the Elinor G. Edlund Trust
STATE OF MAINE
Lincoln, ss. CxX. T, 2006

Personally appeared the above named Elinor G. Edlund and aclmowledged the foregoing
instrument to be her free act and deed, in said capacity, before me,

o
“—Notary PubﬁdA%%%%? '

Print name: """',Tm’“"mmﬂ ® Sawel

cmnﬁsshnmouzmm ‘

" FAWIlI\WILLS 2006\ Edhmd\Edund Trust Amend.doc . 2
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July 27, 2010

GEORGE D- LAPCINTE
COMUISSIONER

Andrew Fisk

Bureau of Land and Water Quality

Maine Department of Environmental Protection
17 State House Station

Augusta, Maine 04333-0017

RE: David E. Rice, Commercial pier/lobster trap storage, South Bristol
Dear Andy,

Last week the Department of Marine Resources (DMR) received the July 2010 Maine
Department of Environmental Protection (DEP) denial of Mr. Rice’s request for removal
of Special Condition #5 (“No trap storage will be permitted on the permanent pier.”)
from the Board of Environmental Protection’s Order #L-23698-4E-A-Z. Upon review of
the project, the request of the applicant and the subsequent denial by DEP I must inform
you that this agency erred in the comments it sent Beth Callahan of your staff in our

memo dated Augnst 31, 2009 regarding the request for seasonal trap storage on the
recently constructed permanent pier.

Specifically: this agency did not fully evaluate the following two points upon which we
based our August 2009 comuments recommending that the permit condition prohibiting
storage of traps be retained:

1) DMR was not fully aware and therefore did not properly evaluate the seasonal
" time frame that was being proposed for trap storage. It is now apparent in the text of

\ DEP’s July denial that the primary time during which the traps will be stored on the pier
will be December through March. DMR does not believe this will pose a consequential
impact due to shading of nearby marine vegetation. In addition, and in a larger context,
this agency feels that the entire issue of shading caused by the short or long term storage
of lobster traps on piers needs a thorough evaluation. Toward that end we believe it is

_ important that that we meet with you and your staff directly to discuss what short term or

cumulative impacts would occur from lobster trap shading at various times of year.

2) DMR was not fully aware and therefore did not properly evaiuate the true
viability of the alternative sites for trap storage proposed by DEP. k is now apparent in
the text of DEP’s July denial that if the South Bristol pier itself cannot be utilized for the
purpose of trap storage the applicant will need to store his 600 traps in at least three
separate locations. DMR is concerned that the use of multiple alternative sites may not
constitute a viable option and also that the three sites proposed may not be suitable
individually or combined, I~

~ . ;’j‘;,fpl‘

|

PROSTE ON RECTEIED M RCE,

OFFICES AT STEVENS SCHODL COMPLEX, HALLOWELL
?H.,DNE: (207} 624-6550 TTY:(207) 2874474 bttp://www.maine.gov/dmr FaX: (207) 624-6024



STATE OF MAINE
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AUGUSTA, MAINE

04333-0021
JOHN ELIAS BALDACCI . i GEDRGE D, LAPOINTE

GOVERNCR COAMMISSIONER

For the above stated reasons this agency feels our Angust 31, 2009 comments to DEP
Project Manager Beth Callahan are invalid. At this time we are unaware of any criteria
from our perspective that would justify the continued imposition of the ban on trap
storage as contemplated by Special Condition #5. Should there be a2 means for DEP to
reopen consideration of the request by the applicant to eliminate Special Condition #5 we
would respectfully request that that occur as soon as feasible, It is our sincere hope that
the applicant not be compelled to file an appeal to the Board of Environmental Protection
or Maine’s Superior Court given the considerable expense such an appeal would involve
and given that DEP’s July 2010 denial was partially based on insufficient technical
review provided by DMR regarding the issued of trap storage.

Thank you for your attention to this matter and I sincerely regret any inconvenience this
notification may cause you and your staff.

Deputy Commissioner

Cc:  George Lapointe, Commissioner DMR
Linda Mercer, DMR
Brian Swan, DMR
James Cassida, DEP
Beth Callahan, DEP

S

f:) )
FRINTERD O BELCICT PATER

QFFICES AT STEVENS SCH (PL COMPLEX, HALLOWELL .
PHONE: (207) 624-6550 TTY: (207) 2874424 hetp://www.maine.gov/dmr FAX: {207) 624-6024
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State House Station. 17 - Angusta, Ma:.ne 04333 gu/ee/od

Beth Lollphan DEP
Reguest for Project Review gueta y Jo Bead Sunl, DMIR

‘ri_g: Brian Swan, Department of Marine Resources
FROM: Beth Callahan, DEP Project Manager
DATE: ~ July 24, 2009

This constitutes a request for your agency’s review of the project identified below and your
submission of comments in accordance with our Memorandum of Agreement on Project Reviews.

Questions may be directed to, Beth Callahan, Bureau of Land & Water Quality, at 287-‘7898 (fax:
287-7826, email; Beth.Callahan@Maine.gov)

The deadline for agency comments is August 24, 2007 or ASAP

DEP Apphcatlon #: 1-23698-4E-B-M Apphcant Name: David Rme

Project Name: Condition Removal/Revision

Contact: Joseph LeBlanc, LeBlanc Associates, Inc.  Tel# (207) 833-6462

Location: South Bristol

Notes to Reviewers: The applicant proposes to remove or revise Condition #5 of Department
Order #1-23698-4E-A-A, which states “No trap storage will be permitted on the permanent pier.”

The proposed project site is located on Damariscotta River, within Clark Cove in the Town of South
Bristol, Maine.

. DMR’s opinion regarding potential indirect impacts 1houé shading effects as a result of trap

Atorage would be very much appreciated. Please feel free to let me know if there is any additional
" information that you need.

After a thorough review of the above project, as presented to us, and consideration of our agency's

. standards, programs and responsibilities, the following comments are submitted to the Department
of Environmental Protection.

QOCheck if requesting copy of draft Findings of Fact and Order.

(Comments must be signed and dated in order to be accepted by this Department. If additional
space is needed, please attach another sheet).



Hi Joe,

Give me a call tomorrow or when you're free and we can fry to figure out what to do next. 2 g 5)
Thanks,

BETH CALLAHAN

Project Manager

ME Dept. of Environmental Protection
Division of Land Resource Regulation

From: Swan, Brian . _f/_g_l_l?_z_
Sent: Monday, August 31, 2009 12:36 PM Brian Sevan, DmR Sf'ﬂﬁ: )
To: Callahan, Beth ta 2

Subject: Rice Project Comments PEcpansE to Br lal Al , DEPL

i Beth (Zwﬂr pifrehed fons ‘g9 4/549 w/ayj

Comments attached. A signed copy will be in the mail.

Give me a calt if you'd [ike to talk about this.

Brian

-\
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TO: Beth Callahan, Project Manager
Dept. of Environmental Protection (DEP), "éﬁw—‘ﬁ‘-“—“ % Ze. %{”4/4
Bureau of Land and Water Quality Control b 74 Brren Swan
FROM: Department of Marine Resources (DMR)
© SUBJECT: REQUEST FOR PROJECT REVIEW,
PROJECT: DEP Application #: L-23698-4E-B-N
- Applicant: David E. Rice
Location: South Bristol (Clark Cove, Darnariscotta River)
Type of Project: Trap Storage on Pier

The above proposed project has been carefully reviewed and considered by DMR. personnel.

'

DMR personnel visited the site on July 16, 2007 at 0845 at approximately low water, and again on
August 9, 2007 at 1430 at low water.

' DMR understands that the applicant is requesting the DEP remove or revise a condition on his current
permit that prohibits trap storage on his pier.

DMR commented on the applicant’s pier proposal on September 6, 2007 (attached). DMR concluded at
that tirne that the “project as proposed should not result in any significant adverse impacts fo traditional
fishing activity, recreation, navigation or riparian access. The width of the proposed pier deck to its
height is more than the usvally recormmended 1:1. Shading and subsequent loss of marine vegetation
would likely result.” DMR recommended at that time “that consideration be given to further reducing
the width of the pier decking {to reduce shading]...”

Storage of traps would contribute to shading of marine vegetation and the deposition of debris from trap
maintenance onto the intertidal and surrounding waters. Upland storage of traps, where possible, is

preferred. In this case that appears to be a viable option. DMR recommends that the current permit
| condition that prohibits storage of traps on the pier remain in effect.

GEORGE D. LAPOINTE
COMMISSIONER OF DMR
Date: August 31, 2009



Callahan, Beth

From: Joe LeBlanc [leblancjd@suscom-maine.net]

&7’3’!/@? @

S OCIAY:
Sent: Monday, August 31, 2009 5:58 PM LEBIANC R3S A z5/ Fees J ’5?“*‘?
To: Callahan, Beth ' - ZESPoNSE | ong bEATE o f@ﬂ/muf
Subject:”  08-31-09 Re: Rice Project Comments David Eldi Yo DmR @.ef;d/m._d

Attachments: 09-12-02 Rice Pier Length & Width MDEP Query.wps ~ -%* olscil £a’) Lommen s scent

Yo Zell Cellttban, OEP

Hi Beth,

Thanks for forwarding DMR comments.

These are our comments:

-

David Rice (Applicant) originally wanted a 16" wide pier, which is permitted by the DEP, and most Maine towns, for a
commercial structure.

as you also know, the DEP also allows-a wider commercial pier than 16" with reasonable justification.

o following discussions with the Applicant, he agreed to the narrower, 12' wide pier, to reasonably reduce the impact, which

thought process was clearly described in the NRPA application, and which width is now permitted. This was further ‘
amplified to the DEP in writing, when DMR made its initial comments in 2007, regarding the pier width (please see attached
Supplemental Response #4 to the DEP, dated 09-12-07).

as you also know, the DEP also permits a commercial building on a commercial pier, subject to a 20" height restriction,
which is considered reasonable by the DEP, yet, given its height, would create potentially greater shading than trap storage

the bulk of the traps will be stored during the non-growing season, from approximately November through March,
such that shadowing, if any, would not have any significant impact.

regarding, cleaning traps, lobstermen up and down the coast, clean their boat, traps and equipment, on the boats, off the

. boats, using sea water and high pressure hoses, not chemicals.

any debris from the traps came from the ocean in the first place. The Applicant will be introducing no hew material to the
waters other than what came from the ocean in the first place.

carrying all these traps upland in the fall, and then back onto the pier in the spring is totally unnecessary, requires
unnecessary additional manpower, time and cost, and will potentially impact the leach field on this relatively small lot. This
was all detailed in our discussions/proposal to remove the trap storage restriction

finally, it would be interesting to hear DMR defend their comments in front of a room full of lobstermen.

In summary, there is no reasonable basis for DMR's comments, given the above. The idea that storing and maintaining traps on a
pier would cause any significant shading impact or other unreasonable impacts, is, with all due respect, without reasonable merit.

Again, the most significant factor is that the bulk of the traps will be stored during the non-growing season, from apprommately
November through March, such that shadowing, if any, would not have any significant impact.

Hopefully, we can now put his to bed. If not, it may be time for 2 meeting with Brian Swan, George LaPointe, Jim C, Mike M and
David present, and a few other iobstermen we will bring along for good measure.

Best Regérds, Joe

ps: hope you have been a having a good summer !

-—- Original Message —

From: Callahan, Beth

Toa: Joe LeBlanc

Sent: Monday, August 31, 2009 4:12 PM
Subject: FW: Rice PI'OJect Comments




TO: Beth Callahan, Project Manager ' | — -
Dept. of Environmental Protection (DEP), MM ¥o DEP &7, // ¢/ 7 ,
Burean of Land and Water Quality Conirol Nale Shad g Lommee /'

FROM: Department of Marine Resaurces (DMR) % : ‘j‘ g;frﬂ ; ty Ij: /ﬂf;; ;
<. ») owv /

SUBJECT:  REQUEST FOR PROJECT REVIEW, (HL-236982 -YE-R-N) gftce
' ks 9l 2 EONLy A
PROJECT:  DEP Application#  L-236974E-A-N 1544 2omments o consyAeoATon.
Applicant: David E. Rice
Location: South Bristol (Clark Cove, Damariscotta River)
Type of Praject: Pier, Ramp & Float Replacement & Expansion

The above proposed project has been carefully reviewed and considered by DMR. personnel.

" DMR personnel visited the site on Iuly 16, 2007 at 0845 at approximately low water, and again on August 9,

Il

2007 at 1430 at low water.

DMR understands that the applicant is proposing to a remove an existing 5 ft. x 30 ft. pile supported pier
constructed in the 19505 that had at one time a 3 ft. x 30 fi. ramp and 10 ft. x 15 &. float that extended
approximately 20 ft. beyond MLW. This would be replaced with a 12 ft. x 110 ft. pile supported pier (21, 12 in.
dia. piles) that would extend 64 ft. beyond MLW with an east - west orientation and an average deck of ~ 7 fi.
above the intertidal substrate. A 4 ft. x 34 f. ramp would connect to a 12 #. x 20 ft. float to provide ~4 ft. of
water at MLW according to the permit application. The pier would be accessed by a 6 ft. x 6 ft. platform and a 4
ft. x 14 fi. stairway from the upland. The stairway would be fitted with a trap slide. The applicant also proposes
to construct an 8 ft. x 10 ft. x 10 ft. high equipment shed on thepmabochcanHtghWater(MHW) The
applicant stated he does not intend to store lobster bait at this site, and intends to continue to sell his catch at the
Gut in South Bristol.

The upland is a small lot with a house located ~ 50 fi. from the edge of the supratidal bank. The supratidal is
ledge outcrop rising ~ 4 f. high from MHW with a 4 1. high vegetated bank above that. The extreme upper
intertidal is ledge. Belowthis the intertidal is Iedge/stcnefcobbldgt‘avcl with ~ 75% rockweed cover. Thereisa
commercial pier in the cove about 300 ft. to the southeast. A mooring with a sailboat is situated ~ 75+ ft. from
the seaward end of the proposed float. There appeared to be a couple of other moorings, not used recently,
further out beyond this first mooring. A mooring with floats for trap storage is located ~ 200 ft. south of the
proposed float. An aquaculture lease, ~ 15 acres in size, for suspended culture of blue mussels, oysters, hard
clams and soft-shell clams is located in the cove ~ 400 ft. from the end of the proposed float at its closest point.
lobstcr traps are located outside of the cove.

This project as proposed should not result in any signiﬁcaﬁt adverse impacts to traditional fishing activity,
recreation, navigation or riparian access. The width of the proposed pier deck to its height is more than the
usually recommended 1:1. Shading and subsequent loss of maririe vegetation would likely result. '

DMR recommends that consideration be given to further reducing the width of the pier decking, and that if
access to the existing mooring with sailboat becomes a problem due to the proposed pier, ramp and float and its
use that the applicant bear the cost of moving that mooring to a better location.

+GEORGE D. LAPOINTE

COMMISSIONER OF DMR
Date: September 6, 2007
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" Photo#1. These two photos were taken at the same coastal location in the summer and

the winter. The photo on the left shows a close up of the tall grasses of the fringing salt
marsh in Angust. The photo on the right shows the fringing salt marsh after it has died

back and béen scoured by rafting ice. A majority of the finctions and values of salt
marsh are not apparent in the wiiitertime.

The marine environment, like terrestrial habitats fluctuates annually and seasonsally.

Intertidal and shallow subtidal habitats are influenced by the atmosphere and the oceans.
Variations in the physical properties of marine waters drive changes in the plant and
animal community. For example, temperature and rainfall greatly influence interannual
and seasonal variability. Warmer summer temperatures in the oceans favor species, like
the green crab, that can tolerate warm temperatures, reproduce successfully and flourish.
Conversely, warm temperatures kill boreal cold water species or cause them to move
offshore seeking cooler waters in the summer. Heavy rainfzil or flooding events can also
destroy many intertidal invertebrates while favoring the growth of some forms of
macroalgae 'and phytoplankton.

| In the winter, freezing te lack of light, ice scou bod

physical and biological factors affect the intertidal environment. These factors cause a

die off of plants and animals, a migration by mobile species to sheltered sites or other

| biological interactions. In low energy énvironments, ice buildup in the winter scours

plants and removes epifauna and infauna on tidal flats (Whitlatch 1982). Depending on
the severity of the winter, shallow surface sediments can freeze 5 cmto 10 om below the
surface (Whitlach 1982). The freezing of sediments can kill benthic species or force
them to burrow below surface layers. Frozen sediments reduce access and foraging by
birds (Whitlach 1982). Dense algal mats on tidal flats can form in the winter due to the
reduced grazing pressures from herbivores (Whitlatch 1982). Many species, like the

mudsnails, Nassarius obsoletus, over-winter subtidally to avoid low temperatures on

intertidal flats (Whitlatch 1982). Adult lobsters also move offshore in the winter (Diane
Cowan, personal communication). Some fish swim south to warmer waters. Abundance
and diversity of marine life in the subtidal may be greater in the winter than the summer

90
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due to offshore migrations of intértidal species and southward migrations of northem
species seeking warmer waters off the coast of Maine (Les Watling, personal
communication).

As the days lengthen and the temperatures warm in the spring and summer, species return
to the intertidal environment to develop, breed and forage. Planktonic larvae, like

Z of 2

bamacles, crabs and snails, settle out of the water column and colonize intertidal habitats -

between April and July. Mudsnails and other marine invertebrates that survived the

winter retum to the flats in the spring, feed and reproduce in the summer releasing their
young into the height of the plankton bloom (Whitlatch 1982). Sand worms burrow out
of the mud and spawn between March and June (Whitlatch 1982). Adult and larval fish

- are seasonal intertidal visitors, foraging during summer months on organisms living in

intertidal flats and salt marsh (Whitlatch 1982). Adult lobsters retum to low intertidal
habitats in late spring and summer. The highest population density of juvenile and adult
lobsters in low intertidal mixed coarse habitats is between May and November (Diane
Cowan, personal communication).

Birds also have seasonal migrations and foraging and breeding behaviors. Shorebirds
have a spring migration to the Canadian arctic breeding grounds and a fall migration to
South American wintering grounds (MIF&W 1994). The fall migration is between July
and November and the spring migration is between mid-April and early June (USF&W
1980). As many as 150,000 shorebirds, passing through Cobscook Bay in Downeast
Maine, forage and roost on intertidal flats during the fall migration (MIF&W 1994). The
spring shorebird migration brings fewer numbers of birds to Maine (MIF&W 1994). In
Casco Bay and other places in Maine, large numbers of waterfow] such as eiders, old
squaws and gulls, over-winter and feed on offshore islands in the winter. In the summer
great black-backed gulis, terns, double-crested cormorants, herring gulls, and eiders nest
and raise chicks on offshore islands and exposed ledges of Maine (USF&W 1980).

Management Considerations

Seasonal and interannual variability need to be considered while reviewing marine
wetland assessments. Winter sampling will miss many species that live and breed on
intertidal habitats in the summer thus underestimating the use of the habitat by flora and
fauna. If ice scour doesn't affect the habitat, rockweed and other macroalgae may survive
throughout the winter months but the fauna associated with the macroalgae will be

minimal. Only species tolerant of freezing temperatures will be present in the interti

in the wintertime. ‘

e Field studies should be conducted between April and November before cool
temperatures limit the availability of species.
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DAVID E. RICE
South Bristol, Maine

PIER, RAMP & FLOAT SYSTEM

SUPPLEMENTAL INFORMATION
' December 11, 2007
HMedrinig 287> JossponsE lo DEP gqucei1ec ¥4 X 25 Enec/oied (only)

4, & 5. BOAT MOORING #287 (IN EASTERN GUT); USE & PURPOSE

David Rice currently moors his boat on a moored float which he owns, which is located in

the South Bristol eastern “gut”, due to the demands on boat mooring capaclty in this
South Bristol Harbor, “safe harbor” area.

This “boat-mooring” arrangement has apparently been recently portrayed as a further
“revelation” by the plaintiffs who have vehemently opposed Mr. Rice‘s proposed
commercial dock in Clark’s Cove. Further, these parties, have implied that having a
mooring for a boat on a “10’ x 10” float”, in the middle of a small harbor, is all that is
required to carry on a 600 trap lobster fisherman’s livelihood.

Frankly, you ¢an barely turn around safely on such a float in a choppy harbor, due to all
the boat traffic constantly churning the waters up. The idea of working on 6 traps at such
a:location, never mind 600 traps, is absurd. You would constantly be losing tools,
equipment, traps and yourself overboard in such a confined space. This only reflects, once
again, how little the plaintiffs or their representatives know about fishermen or their
occupational requirements, and further, how ridiculous their claims are.

Further, this arrangement, wherein Mr. Rice’s boat is moored in the middle of an over-
crowded harbor, several miles away from a pier with only 25% tidal access (as described
above), combines unnecessary and impractical hardship for the applicant who already puts
in long hours on the water during the fishing season; reasonably needs all-tide access to
" the pier, ramp and float system, regardless of the tide cycle, when leaving early in the

moming, and returning at the end of the fishing day, every fishing day; and requires the

- capacity to readily handle, traps and related gear, directly on and off the pier to the boat,
throuchout the Iobster fishing season, in a safe, practical manner, as he circulates, semces

penodlca]ly rests, and repair his 600 traps, during the commercial fishing season

Mr. Rice was on a waiting list for 4 years for this assigned moéﬁng location in the gut,
which represents safe harbor for many fishermen, when they are working their traps down
at this end of South Bristol, regardless of where they call their home port..

In summary, as described above, despite these distractions which the plaintiffs unceasingly
pump out in muiti-page correspondences, the main consideration, regarding alternatives,
as described in the NRPA application, and amplified in item 2. above, is that the existing
pier access arrangements are impractical and unreasonable, regardless of where or how
Mr. Rice currently moors his lobster boat overnight. '
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APPENDIX 13

Decembée /12, 2050 . reeme
(date) -

M. Joseph . LeBlapc, President
LEBLANC ASSOCIATES, Inc.

67 Dipper Cove Rogd
Orr’s Island, ME 04066

RE: Agent Representation Autliorization
Pigr, Ramp & Float System Permitting
__Davnd Bice, - MAIL ADDRESS;
(Applicant name) .

[ lesks Love Road — P2 Box IS

- Werlpote, ME 0457
i South Becls] , WE a_e .

Dear Joe:

MWMMLEBLANCAM E&.mmmmm

1
2. ;
3. Maine Department of Tnkind Fishiéries and Wildtife
4,  Maine Department of Conservation, Bureau of Parks and Lands

5 Local municipality permitting authority- -

_' concmﬁngobhhﬁngcamhpamﬁsmqlﬁudmcomarﬁodiﬁmﬁer,RampMor
Float Systém at the location déscribed above, in the municipality of Sgur4 Beiis/ ,
Maine. '

Sincerely,
| _Dawad Elg | |
(print name of Amhcam) R : '
it P, 209/ 04
(signed by) . : _ (date)

itle) .



