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Board of Environmental Protection
Report to the Joint Standing Committee on Environment and Natural Resources

Summary of Activities in Calendar Year 2010

1. Introduction

The Board of Environmental Protection is a ten member citizen board whose members are
appointed by the Governor and approved by the Legislature. (38 M.R.S.A. § 341-C). Its
purpose is to “provide informed, independent and timely decisions on the interpretation,
administration and enforcement of the laws relating to environmental protection and to provide
for credible, fair and responsible public participation in department decisions.” (38 M.R.S.A. §
341-B).

The Board’s responsibilities are set forth in statute (38 M.R.S.A. § 341-D) and include:

e Rulemaking: the Board holds public hearings on proposed rules and adopts the rules of
the Department;

e Decisions on selected permit applications: the Department’s statutes specify that
certain applications must be evaluated and decided by the Board;

e Review of certain Commissioner licensing and enforcement actions: the Board hears
appeals of certain Commissioner licensing decisions and administrative orders and
approves proposed consent agreements to resolve violations of environmental laws;

e Petitions: the Board considers petitions to modify, revoke or suspend a license; and

e Recommendations to the Legislature: the Board is charged with making
recommendations to the Legislature on the implementation of environmental laws.

While located within the Department of Environmental Protection, the Board has decision-
making authority independent of the Commissioner. Although an independent decision-maker,
the Board must make its decisions based upon an analysis of the facts that are properly before it
in the record for each case and an application of the relevant legal criteria as set for in statute
and associated rules.

Proceedings before the Board are governed by the Maine Administrative Procedure Act, the
Board’s procedural statutes and rules governing various types of proceedings (e.g. rulemaking,
appeal proceeding, etc.) and by program-specific statutes and rules governing matters such as
the control of air emissions, waste management and land use. All meetings of the Board are
noticed and open to the public.

Title 38 § 341-D(7) requires the Board of Environmental Protection to report to the joint
standing committee having jurisdiction over energy and natural resource matters by January 15
of the first regular session of each Legislature on the “effectiveness of the environmental laws
of the State and any recommendations for amending those laws or the laws governing the
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II.

board.” In addition to providing recommendations, it is customary for the Board to provide a
summary of its activities for the preceding calendar year. An update on Board membership,
recommendations for your consideration, and a summary of the Board’s activities in calendar
year 2010 follow. '

Membership

As stated above, the Board of Environmental Protection (Board) consists of ten citizen
members appointed by the Governor and approved by the Legislature. Board members are
chosen to represent a broad range of interests, professional backgrounds, and experiences that
help to inform their assessment of the matters before the Board for decision. Four members
must be from the First Congressional District and four members from the Second
Congressional District. Members are appointed for staggered four-year terms, and no member
may serve more than two consecutive four-year terms. One member of the Board is appointed
by the Governor as Chair. Board members volunteer their time, receiving $55.00 per day plus
expenses for their attendance at Board meetings and hearings (5 M.R.S.A. § 12004-D(2)). The
Chair is Susan Lessard of Hampden. See Attachment A for biographical information on the
current Board members.

Recent Appointments

In March 2010, Governor John E. Baldacci reappointed Richard Gould of Greenville and M.
Wing Goodale of Falmouth to a second term on the Board. In August 2010, Paul Paydos of
Dover-Foxcroft was appointed to fill the vacancy created when Nancy Ziegler of South
Portland completed her service on the Board.

Richard Gould is a retired high school teacher and former State Legislator, representing
Greenville from 1986-1996. After leaving the State House, Mr. Gould was employed as
legislative liaison for Great Northern Paper, working on natural resource issues, policies and
legislation. Mr. Gould has also served as Code Enforcement Officer for the Town of
Greenville. He is active in educational issues and currently serves on the Greenville School
Committee.

M. Wing Goodale is Deputy Director of the Biodiversity Research Institute, a nonprofit
ecological research group located in Gorham. He is involved in a number of research projects
including assessment of the impact of mercury and other toxins on bird populations. He has a
bachelor’s degree in biology from Colorado College and a master’s degree in conservation
biology from College of the Atlantic.

Paul Paydos recently retired as a Senior Vice President from Guilford of Maine (now known as
True Textiles). Over his career, Mr. Paydos held a variety of positions with the company in the
areas of planning, purchasing, warehousing, finance, engineering, and information technology.
He was instrumental in the company’s efforts to develop and implement environmentally
sustainable production practices. Mr. Paydos was appointed by former Governor Angus King
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III.

to the State’s Pollution Prevention Advisory Committee, and he served as Co-Chair of the
State’s Smart Production Initiative in 2001.

In 2011, two members will complete their second term on the Board. Four other members will
complete their first term and will be eligible for reappointment.

Recommendations and Issues for Consideration

The Board considers a significant number of matters each year. These matters are summarized
in Section IV below. While each matter presents important issues for consideration and
resolution, the following matters received considerable public attention in 2010.

Safer Chemicals in Children’s Products.

Public Law 2007, chapter 643 “An Act to Protect Children’s Health and the Environment from
Toxic Chemicals in Toys and Children’s Products™ requires the Commissioner to designate at
least two priority chemicals by January 1, 2011 (38 M.R.S.A. §1694). The law requires that the
Maine Center for Disease Control and Prevention concur on the designation of a chemical as a
priority chemical. The law also provides that the Board may adopt rules prohibiting the
manufacture, sale or distribution in the State of a children’s product containing a priority
chemical if: distribution of the children’s product directly or indirectly exposes children and
vulnerable populations to the priority chemical; and one or more safer alternatives to the
priority chemical are available at a comparable cost. Any rule including a prohibition is a
major substantive rule requiring approval of the Legislature (38 M.R.S.A. §1696). PL 2007,
chapter 643 received strong support in the Legislature, passing the Senate with a unanimous
vote and the House on a vote of 129 to 9.

To implement the law, the Board adopted two rules during the past year which provide the
framework for the designation of priority chemicals: Chapter 800 Regulation of Chemical Use
in Children’s Products and Chapter 881 Fees, Chemical Use in Children’s Products

The Board also took action on proposals to name two priority chemicals: Chapter 882
Designation of Bisphenol A as a Priority Chemical and Regulation of Bisphenol A in
Children’s Products, and Chapter 883 Designation of Chemical Class Nonylphenol and
Nonylphenol Ethoxylates as a Priority Chemical. Chapter 882 contains a prohibition on the
sale or distribution for sale in Maine after January 1, 2012 of any reusable food or beverage
container containing intentionally added bisphenol A. A reusable food or beverage container is
defined as “a container with a lid, cover, cap or nipple that is manufactured or intended for
storing, carrying or transporting food or beverages, including, but not limited to, baby bottles,
spill-proof cups, sports bottles and thermoses...it does not include a receptacle that contains
food or beverage when sold or purchased.”

The hearings on priority chemicals were among the best attended rulemaking hearings in 2010,
with the Board receiving extensive expert and public testimony on the proposed rules. There is
strong public support for the rules and for efforts to find alternatives to the use of toxic
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chemicals in children’s products. We encourage your favorable consideration of Chapter 882,
a portion of which is major substantive, this session.

B. Energy Infrastructure.

(1) On-Shore Wind Energy Projects. Public Law 2007, chapter 661 “An Act to Implement
Recommendations of the Governor’s Task Force on Wind Power Development” expedited the
permitting of wind energy projects in certain locations. Since enactment of the law, all of the

major projects approved within the organized areas of the State have been appealed to the
Board.

While a number of issues have been raised in these appeals, the major issue common to all is
concern over the potential effects of sound from the turbines on human health and wildlife. In
each instance, the appellants have argued that the Department’s existing rules governing noise
(last amended in 1989) do not adequately address the type of noise associated with wind power
development. In these proceedings, the Board has been presented with a significant amount of
information on various wavelengths and levels of sound, its propagation, potential impacts of
sound on human health, and arguments that the Department’s rules need to be revised to reflect
the unique aspects of sound generated by wind turbines.

While sensitive to the sound issues raised by persons living in the vicinity of the proposed
projects, the Board has advised the appellants that in evaluating the appeals, the Board is bound
by the rules in effect at the time the applications were filed. The Board cannot consider
arguments that the rules should be disregarded or that additional factors not specified in the
rules must be considered. This has left many of the appellants frustrated, resulting in further
appeals of the Board’s decisions to the Maine Supreme Judicial Court (Law Court). To date
the Law Court has upheld the Board’s decisions on appeal; two cases are currently pending at
the Law Court (Oakfield Wind Project and Record Hill Wind Project). Dispute over the
adequacy of the rules continues.

In response to public concerns over the adequacy of the State’s rules governing noise, the Joint
Standing Committee on Utilities and Energy requestedl that the Governor’s Office of Energy
Independence and Security examine the adequacy of the state’s statutes and rules governing
noise as they pertain to wind energy projects as well as the opportunity for a public hearing on
such applications, and report back to the Legislature by January 15, 2011. The Board awaits
the Legislature’s assessment and direction on this matter.

The wind energy projects before the Board on appeal in 2010 are summarized below.

e Record Hill Wind Project: 50.5 MW wind energy generation facility located in Roxbury,
Oxford County. Permits were issued to Record Hill Wind, LLC on August 20, 2009. An
appeal was filed on September 21, 2009 by Concerned Citizens to Save Roxbury, Silver
Lake Camp Owners Association, and numerous property owners in the town of Roxbury.

! February 23, 2010 Letter from the Joint Standing Committee on Utilities and Energy to John Kerry, Director of the
Governor’s Office of Energy and Security
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The Board denied the appeal. The Board’s decision has been appealed to the Law Court —
Concerned Citizens v. BEP.

e Rollins Wind Project: 60 MW wind energy generation facility located in Lincoln, Lee ,
Winn, Burlington, Mattawamkeag, Penobscot County. Permits were issued to Evergreen
Wind III, LLC on April 21, 2009. The Friends of Lincoln Lakes filed an appeal of the
Commissioner’s decision on May 21, 2009. The Board denied the appeal. The Board’s
decision was in turn appealed to the Law Court, which upheld the Board’s decision. The
project was subsequently the subject of a Petition to Revoke, Modify or Suspend the
license. The petition was filed on September 16, 2010 by area residents who argued, in
part, that the project posed a threat to human health. The Board dismissed the petition on
October 7, 2010.

e Oakfield Wind Project: 51 MW wind energy generation facility located in Oakfield and T4
R3 WELS, Aroostook County. Permits were issued to Evergreen Wind 11, LLC on January
21, 2010. An appeal of the Commissioner’s decision was filed by abutters on February 22,
2010. The Board denied the appeal. The Board’s decision has been appealed to the Law
Court — Martha Powers Trust v. BEP.

e Spruce Mountain Wind Project: 18 to 20 MW wind energy generation facility to be located
in Woodstock, Oxford County. Permits for the project were issued on October 5, 2010. An
appeal of the Commissioner’s decision was filed by the Friends of Spruce Mountain on
November 3, 2010. The matter has not yet been scheduled for consideration by the Board.

(2) Liquefied Natural Gas Import Facility. In recent years, the Department has received three
applications for a liquefied natural gas import terminal and pipeline project in Washington
County. Most recently, Calais LNG Project Company, LLC and Calais LNG Pipeline
Company, LLC (collectively “Calais LNG”) filed applications for an import facility in Calais
and a send-out pipeline to be located in Calais, Baring Plantation, Baileyville, and Princeton.
The Board, which had licensing jurisdiction over the applications, scheduled a public hearing
on the applications for Calais in July 2010. Prior to the hearing, Calais LNG requested
postponement of the public hearing; the request was granted. Calais LNG subsequently
requested that its applications be placed on hold while the company sought new financial
backers for the project. Following loss of financial backing and title, right or interest in the
property proposed for development, Calais LNG withdrew its applications on December 14,
2010. Withdrawal of the applications is without prejudice, and Calais LNG may re-file its
applications after it has addressed these issues and is ready to proceed with review of the
applications on the merits. The Board is committed to timely processing of Calais LNG’s
applications when Calais LNG is ready to proceed.

The prior applications for an LNG import terminal were: a proposal by Downeast LNG, LLC
and Downeast Pipeline, LLC for an import terminal in Robbinston, and a proposal by Quoddy
Bay LNG, Inc and Quoddy Bay Pipeline, LLC for a facility in Perry in an area of the
Passamaquoddy Tribe’s Pleasant Point Reservation. The Board held a public hearing on the
Downeast LNG application in July 2007. Downeast subsequently withdrew its application
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