








David Van Wie


Maine Department of Environmental Protection


17 State House Station


Augusta, ME 04333-0017





March 26, 2003





SUBJECT: LD 1137 and LD 1059





Dear Mr. Van Wie:





As requested, attached are EPA’s comments on two bills now before the Maine Legislature, LD 1137, and LD 1059, which both affect Maine’s water quality standards.  EPA has concerns about both bills because they appear to be inconsistent with the Clean Water Act (CWA), and could not be approved by EPA or implemented for CWA purposes.   





Both bills specify changes that, in effect, establish a subclassification of designated uses with  less stringent water quality criteria.  A state can establish a new use classification or subclassification that has less stringent criteria, but must conduct a use attainability analysis before moving any waterbody currently subject to more stringent uses and criteria into a category with less stringent uses and criteria.  Both LD 1137 and LD 1059 appear to establish new subclassifications of waters with less stringent criteria and apply the new criteria to defined waterbodies without the support of use attainability analysis (UAA).  Consequently, EPA could not approve the water quality standards changes as applied to specific waterbodies, and the changes would not be effective for Clean Water Act purposes unless and until it is demonstrated that existing uses would not be eliminated and UAAs are conducted which demonstrate that the current more stringent criteria cannot be attained due to  one of the factors identified in 40 C.F.R. § 131.10(g).  Furthermore, while a UAA might demonstrate that the current more stringent uses and criteria are not attainable for a water, the UAA may also demonstrate that conditions better than the standards proposed by LD 1137 and LD 1059 can be attained.





Please call if you need to discuss these issues further.














Stephen J. Silva


Director, EPA Maine Program





cc:	David Courtemanch


	Dana Murch


	Hetty Richardson





�
3/25/03 EPA Comments on ME LD 1137





EPA has reviewed LD 1137 An Act Regarding Riverine Impoundments, a bill currently pending before the Maine Legislature.  It appears that the water quality standard revisions contained in this bill, if passed, would not be approvable by EPA, which means the revisions would not apply to actions subject to the Clean Water Act (CWA).  Even if the bill were approved by the Legislature, the bill would not be applicable to specific waterbodies unless and until ME DEP demonstrates that existing uses would not be eliminated, conducts use attainability analyses for the affected waterbodies, and demonstrates that the current more stringent criteria cannot be attained due to one of the factors identified in 40 C.F.R. § 131.10(g).  Our reasons are as follows:





New Classification for River Impoundments


Under the CWA, the State has authority to designate uses of a waterbody, or adopt sub-categories of a use and set appropriate criteria for those uses [40 CFR 131.10].  A State may not remove a designated use if it is an existing use (as defined in 40 CFR 131.3), and a State must conduct a use attainability analysis (as described in 40 CFR 131.3(g)) whenever the State removes a designated use that is specified in the goals of the Act (§101(a)(2)), or adopts subcategories of uses which are specified in the goals of the Act that require less stringent criteria.  





LD 1137 establishes new standards for the classification of riverine impoundments that thermally stratify.  Those new standards would differ from ME Class C (38 MRSA §465 (4)), where the four affected impoundments are currently classified, in the following ways:


- Removes the dissolved oxygen content criteria;


- Exempts thermally stratified waters from supporting other aquatic life as required in current criteria;


- Replaces the requirement for the Board of Environmental Protection to promulgate rules governing spawning areas with specific narrative criteria to protect “all applicable life stages of species of fish that are indigenous to the receiving waters.”


- Changes the definition of “indigenous” at 38 MRSA § 466, sub-§ 8 by narrowing the definition to exclude fish “having been brought directly or indirectly to the State’s waters.”





A state can establish a new use classification or subclassification that has less stringent criteria, but must conduct a use attainability analysis before moving waterbodies currently subject to more stringent criteria into a category with less stringent criteria.  In order to implement these water quality standard amendments, Maine would first have to conduct use attainability analyses for waterbodies affected by these new standards because some of these changes listed above represent less stringent criteria.  Further, while a UAA might demonstrate that the current more stringent uses and criteria are not attainable for a water, the UAA may also demonstrated that conditions better than the standards proposed by LD 1137 can be attained.  





Phosphorus Criteria


If passed, EPA would not approve the bill’s phosphorus criteria.  LD 1137 establishes a minimum phosphorus discharge allocation by permitting each discharger to raise instream total phosphorus (TP) levels by 1 ppb, regardless of whether water quality criteria are met.  The bill appears to ignore the actual water quality status of the waterbody; if a waterbody were already impaired, any additional discharge of TP could cause or contribute to violations of water quality standards.  





Since the bill appears to allow each discharger to receive so called de minimis limits for TP, the bill ignores the cumulative impact of multiple dischargers to a waterbody.  For example, EPA’s recently recommended reference conditions for the applicable ecoregion (VIII) in Maine suggest that total phosphorus not exceed 8 ppb (for impoundments with a mean residence time of 14 or more days) or 10 ppb (for rivers and streams) [EPA’s Ambient Water Quality Criteria Recommendations, December 2000 and December 2001 respectively].  Several dischargers allowed to increase total phosphorus in a waterbody by 1 ppb each could have a significant rather than de minimis impact on impoundment water quality.





Bacteria criteria:


The bill’s criteria for Escherichia coli bacteria are also problematic because bacteria counts specified in LD 1137 exceed those levels recommended by EPA (January 1986 ambient water quality criteria for bacteria).  While these criteria are identical to those that currently exist for Class C  waters, we recently reviewed a draft proposal by DEP to revise the Class C bacteria criteria to be consistent with EPA’s 1986 guidance.  LD 1137’s establishment of bacteria criteria within the R1 classification is counter to that effort and would likely not be approvable by EPA based on current guidance.








�
3/20/03 EPA Comments on ME LD 1059





EPA has reviewed LD 1059, a bill currently pending before the Maine Legislature, which changes the definition of “resident biological community” and creates a new definition of “water storage reservoir.”  It appears that the water quality standard revisions contained in this bill, if passed, would not be approvable by EPA, which means the revisions would not apply to actions subject to the Clean Water Act (CWA).  Even if the bill were approved by the Legislature, the bill would not be applicable to specific waterbodies unless and until ME DEP demonstrates that existing uses would not be eliminated, conducts use attainability analyses for affected waterbodies, and demonstrates that the current more stringent criteria cannot be attained due to one of the factors identified in 40 C.F.R. § 131.10(g).  Our reasons are as follows:





Aquatic Life Criteria:


Under the CWA, the State has authority to designate uses of a waterbody, or adopt sub-categories of a use and set appropriate criteria for those uses [40 CFR 131.10].  A State may not remove a designated use if it is an existing use (as defined in 40 CFR 131.3), and a State must conduct a use attainability analysis (as described in 40 CFR 131.3(g)) whenever the State removes a designated use that is specified in the goals of the Act (§101(a)(2)), or adopts subcategories of uses which are specified in the goals of the Act that require less stringent criteria.  





For impoundments meeting the new definition of “water storage reservoir”, LD 1059: 


(1) Changes aquatic life criteria from “maintaining the structure and function of the resident biological community” [38 MRSA 465 (4)(c)] to “aquatic life expected to exist within the impounded waters of water storage reservoirs with drawdowns of similar magnitude,” and 


(2) Applies these changes to all waterbodies meeting the new water storage reservoir definition.





Extensive drawdowns of water storage reservoirs result in non-attainment of Maine’s current aquatic life standards since the de-watered area effectively removes the habitat, and eliminates the structure and function of the resident biological community within the affected littoral zone.  The bill’s newly defined reference condition for habitat protection would be similarly degraded, and aquatic life criteria would be less stringent than under current water quality standards.  





A state can establish a new use classification or subclassification that has less stringent criteria, but must conduct a use attainability analysis before moving waterbodies currently subject to more stringent criteria into a category with less stringent criteria.  In order to implement these water quality standard amendments, Maine would first have to conduct use attainability analyses for waterbodies affected by these new standards because the change in the definition of resident biological community results in less stringent criteria for aquatic life protection.  Further, while a UAA might demonstrate that the current more stringent uses and criteria are not attainable for a water, the UAA may also demonstrated that conditions better than the standards proposed by LD 1059 can be attained.
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