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The Alliance for a Clean and Healthy Maine is a diverse coalition of Maine-based organizations that have embarked upon a multi-year public health campaign to phase out unnecessary toxic chemicals that build up in the food web and our bodies and/or threaten public health and the environment.  We strongly supported “An Act to Protect Children and the Environment from Toxic Chemicals in Toys and Children’s Products” and worked hard to secure its passage.  We submit the following preliminary comments as a consensus among partner organizations.
A) Stakeholder Issues of Concern of the Alliance for a Clean and Healthy Maine:
1. Concern about the need to overcome a perceived lack of resources at the Department of Environmental Protection (DEP) to robustly implement the law. 

In the preliminary draft rules (Chapter 880, dated February 20, 2009), the Maine Department of Environmental Protection (DEP) proposes asking the Board of Environmental Protection (BEP) to consider “the financial and human resources available to the Department” when selecting priority chemicals – see §2.B.(1).  DEP is only required by statute to identify at least 2 priority chemicals in the first round of designation (38 MRSA §1694.1).  We urge the Department to brainstorm with stakeholders and determine strategies to overcome resource constraints. 

2. Concern that the agencies need to do more than is minimally required and designate a significant number of priority chemicals.  
As previously specified, DEP is only required by statute to identify at least 2 priority chemicals by the first deadline.  The draft rules very closely mirror the statute and provide DEP with significant flexibility to determine priority chemicals.  These factors argue for the cost-effectiveness of the agency to designate far more than the minimally required number of priority chemicals:
· The more priority chemicals that are named, the more incentives there are for business and consumers to move away from those chemicals through voluntary action rather than more costly regulation;
· By statutory design, when a priority chemical is designated, the only requirement triggered is for DEP is to collect use reporting from manufacturers (38 MRSA §1695.1).  The cost of managing that information should be paid for by product manufacturers through the fee authority rulemaking authorized in statute (38 MRSA §1695.4).  Designating priority chemicals does not automatically oblige the agency to initiate a rulemaking to restrict the use of a priority chemical (38 MRSA §1696.1 creates discretionary authority to restrict chemicals);

· DEP should act on its authority to treat related groups of chemicals as one designation, so that more individual chemicals can be addressed at a time.  For example, the agency can designate PBDEs or phthalates as priority chemicals as a group of structurally related compounds, which under the statute are included in the definition of a “chemical.” (38 MRSA §1691.2)

In sum, we believe DEP can manage a significant greater number of priority chemicals because 1) the fee authority provides resources, 2) it does not oblige them to do rulemaking to restrict chemical uses, 3) groups of related chemicals can and should be designated as one priority chemical, and 4) it creates incentives for voluntary actions to substitute for those chemical uses.
3. Concern that DEP needs to exercise its discretion to adopt rules to implement the two fee authorities in statute (38 MRSA §1695.4).
One requires product makers to pay for the cost of managing data obtained through the disclosure of priority chemicals in products by the manufacturers. If the product maker fails to do a satisfactory alternatives assessment through a request from DEP, the second fee authority authorizes DEP to contract for an independent alternatives assessment and bill product manufacturers for the costs.  
DEP cannot exercise these two fee authorities unless they adopt rules. They’re not required to adopt rules; it’s a discretionary authority. DEP should exercise that discretion and adopt these rules this year so that the Legislature can approve them as major substantive rules in 2010.

B) Development of a Protocol to Designate Priority Chemicals:

We strongly recommend that DEP should focus its resources on chemicals that are already known to be hazardous to children’s health and are present in consumer products.    European non-governmental organizations performed a rigorous scientific and technical analysis to come up with a list of 267 chemicals to be targeted for listing in Annex XIV as Substances of Very High Concern subject to prohibition unless uses are authorized to continue by the European Chemicals Agency under their comprehensive chemical policy reform legislation enacted in 2007 and known as REACH (Registration, Evaluation, Authorisation, and Restriction of Chemicals).  Their priority chemical list is called the “Substitute it Now” list (or SIN list) and can be found at http://www.chemsec.org/.  For background on REACH visit: http://ec.europa.eu/environment/chemicals/reach/reach_intro.htm)  
We strongly recommend that DEP should:
1. Start with consideration of the chemicals on the SIN list 
2. Designate priority chemicals in Maine according to which SIN list chemicals are found in biomonitoring studies that would indicate children’s exposure (i.e. fetal cord blood, breast milk, etc). 

Thank you for the opportunity to submit these comments.

Comments are submitted on behalf of the partner organizations of the Alliance for a Clean and Healthy Maine, which include: 
Environmental Health Strategy Center

 HYPERLINK "http://www.preventharm.org/" \t "_blank" 


 HYPERLINK "http://www.cleanandhealthyme.org/Home/AbouttheAlliance/OurPartners/LearningDisabilitiesAssociationofMaine/tabid/64/Default.aspx" Learning Disabilities Association of Maine


 HYPERLINK "http://www.cleanandhealthyme.org/Home/AbouttheAlliance/OurPartners/MaineConservationVotersEducationFund/tabid/112/Default.aspx" Maine Conservation Voters Education Fund
Maine Council of Churches
Maine Labor Group on Health


 HYPERLINK "http://www.cleanandhealthyme.org/Home/AbouttheAlliance/OurPartners/MaineOrganicFarmersGardenersAssociation/tabid/66/Default.aspx" Maine Organic Farmers and Gardeners Association


 HYPERLINK "http://www.cleanandhealthyme.org/Home/AbouttheAlliance/OurPartners/MainePeoplesResourceCenter/tabid/67/Default.aspx" Maine People's Resource Center


 HYPERLINK "http://www.cleanandhealthyme.org/Home/AbouttheAlliance/OurPartners/MaineWomensPolicyCenter/tabid/114/Default.aspx" Maine Women's Policy Center


 HYPERLINK "http://www.cleanandhealthyme.org/Home/AbouttheAlliance/OurPartners/NaturalResourcesCouncilofMaine/tabid/69/Default.aspx" Natural Resources Council of Maine


 HYPERLINK "http://www.cleanandhealthyme.org/Home/AbouttheAlliance/OurPartners/PhysiciansforSocialResponsibilityMaine/tabid/70/Default.aspx" Physicians for Social Responsibility/Maine Chapter
Planned Parenthood of Northern New England
Toxics Action Center 
For more information, please contact Matt Prindiville at 430-0144, mprindiville@nrcm.org or Mike Belliveau at 827-6331, mbelliveau@preventharm.org.
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