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Subject: State Nuclear Safety Inspector Office's October through December 2010 Monthly Reports to the
Maine Legislature

As part of the State's long standing oversight of Maine Yankee's nuclear activities, legislation was enacted in
the second regular session of the 123rd and signed by Governor John Baldacci requiring that the State Nuclear
Safety Inspector prepare a monthly report on the oversight activities performed at the Maine Yankee
Independent Spent Fuel Storage Installation facility located in Wiscasset, Maine.

Considering the numerous changes in the Legislature and its leadership and to afford a better understanding of
the national situation with used nuclear fuel, I have provided below a brief historical summary of events that
have transpired previous to these reports to help bridge the gap and segue into what is happening now.

Background:
1. In 1982 the Nuclear Waste Policy Act (NWPA) set a date certain of January 1998 for the federal

government to take possession of and dispose of spent nuclear fuel and established a fee for the Nuclear
Waste Fund to dispose of the spent nuclear waste.

2. In 1987 the NWPA was amended to designate Yucca Mountain in Nevada as the federal repository for
spent nuclear fuel and high level waste.

3. In January 1998 the Department of Energy was unable to take possession of the nuclear waste as the
Yucca Mountain Project was far from being completed. The failure resulted in a breach of contract
nationwide with utilities that have nuclear generating facilities. Numerous lawsuits were filed.

4. In 2002 the Department of Energy recommended Yucca Mountain as a suitable site for the nation's first
geologic repository. President Bush approved the recommendation. Nevada's Governor vetoed the
Yucca Mountain Project. Congress overrode Nevada's opposition and President Bush signed the Joint
Resolution into law.

5. In June 2008 the Department of Energy submitted to the Nuclear Regulatory Commission its license
application to build a repository at Yucca Mountain in Nevada.

6. In September 2008 the Nuclear Regulatory Commission accepted the application and commences its
three year review.

7. In November 2008 Candidate Obama won the national elections and vowed to stop the Yucca Mountain
Project.

8. In February 2009 the proposed FY2010 federal budget reduced funding for the Yucca Mountain Project
to maintain only the licensing review process underway at the Nuclear Regulatory Commission.

9. In May 2009 twelve intervenors filed 318 contentions in the Yucca Mountain licensing proceedings.
The Nuclear Regulatory Commission's Atomic Safety and Licensing Board accepted 299 contentions
for review.
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10. In January 2010 President Obama established the Blue Ribbon Commission on America's Nuclear
Future to develop a plan on how the nation's nuclear stockpile should be managed.

11. In February 2010 the President's FY 2011 Budget did not include any funding for the Yucca Mountain
Project for the Department of Energy and $10 million for the Nuclear Regulatory Commission to
commence the orderly closure of the Project.

12. In March 2010 the Department of Energy filed a motion with the Nuclear Regulatory Commission's
Atomic Safety and Licensing Board to withdraw its license application before the Board and started the
process ofdismantling the Yucca Program.

13. In May 2010 the U.S. Court of Appeals for the District of Columbia Circuit imposed a stay on its review
of the Yucca Mountain Project pending the outcome of the Nuclear Regulatory Commission's Atomic
Safety and Licensing Board's ruling on the withdrawal of the license application and subsequent review
by the Commission.

14. In June 2010 the Nuclear Regulatory Commission's Atomic Safety and Licensing Board denied the
Department of Energy's motion to withdraw its license application saying that only Congress has the
authority to do so.

15. In July 2010 the Nuclear Regulatory Commission tried to rule on the Atomic Safety and Licensing
Board's decision but found itself deadlock.

16. In September 2010 the U.S. Court of Federal Claims raised Maine Yankee's initial award of $75.8
million decreed in October of 2006 to $81.7 million for its lawsuit against the federal government's
failure to take the spent fuel.

Enclosed please find the Inspector's October through December 2010 monthly activities reports. The
submission of these reports was temporarily delayed due to other competing work. The major highlights for the
reports locally are: Maine Yankee held its annual emergency plan exercise, the Five-Year Post
Decommissioning Radiological Groundwater Monitoring Program Agreement between the State and Maine
Yankee is nearing the end, and the preliminary draft of the Confirmatory Summary Report detailing the State's
decommissioning findings is 50% complete.

The major highlights nationally for the fourth quarter include the Nuclear Regulatory Commission's Chairman,
Dr. Jaczko, using the language in the President's FY 2011 budget request instead of Congress's FY 2011
Appropriations Continuing Resolution at FY 2010 levels to unilaterally halt the Nuclear Regulatory
Commission's active review of the Yucca Mountain license application. His actions precipitate a wave of
letters from Congress and previous Nuclear Regulatory Commissioners. Another highlight is the balance sheet
on the Nuclear Waste Fund listing the individual states and their contributions into the Fund since its inception.
The Table does draw attention to an outstanding balance of $116.9 million for Maine ratepayers. A further
highlight is Energy Secretary Chu's issuance of his long awaited fee adequacy assessment for disposing of the
nation's used nuclear fuel and high-level waste. His assessment maintains the current fee of over $750 million
annually. One other highlight involves the Nuclear Regulatory Commission publishing its final revision to its
Waste Confidence Rule, which stipulates that spent nuclear fuel can be safely stored on-site at existing reactor
facilities for up to 120 years. Earlier the Commission directed the Staff to evaluate extended storage at reactor
sites up to 300 years. On the heels of the Commission's Rule two reports from two separate organizations, the
U.S. Nuclear Waste Technical Review Board and the Massachusetts Institute of Technology, were published to
weigh in on the extended storage of spent fuel at current and former reactor sites. One report focused on the
lack of technical knowledge while the other evaluated the key factors that would impact future decisions on
interim storage facilities. Both reports make recommendations on research and development going forward. In
this backdrop the Blue Ribbon Commission and its Subcommittees continue to hold meetings. Some of those
meetings included international visits to Finland and Sweden to get first hand experience on how the
Scandinavians were successful in siting a repository with their local communities.



Please note that the reports will not feature the glossary and the historical addendum as in previous years.
However, both the glossary and the addendum are available on the Radiation Control Program's website at
http://www.maineradiationcontrol.org under the nuclear safety link. Should you have questions about the
reports' contents, please feel free to contact me at 207-287-6721,or e-mail me at pat.dostie@maine.pov.

Enclosures

4J*LJU "MJ_
Patrick/J/Dostie

State Nuclear Safety Inspector

cc: Ms. Vonna Ordaz, U.S. Nuclear Regulatory Commission
Ms. Nancy McNamara, U.S. Nuclear Regulatory Commission, Region I
Mr. James Connell, Site Vice President, Maine Yankee
Ms. Mary Mayhew, Commissioner, Department of Health and Human Services
Ms. Jennifer Duddy, Senior Director of Legislative and Public Relations, Depart, of Health and Human Services
Dr. Stephen Sears, Acting Director, Maine Center for Disease Control and Prevention
Senior Policy Advisor, Governor's Office
Mr. Darryl Brown, Commissioner, Department of Environmental Protection
Mr. Richard Davies, Maine Public Advocate
Lt. Christopher Grotton, Special Services Unit, Maine State Police
Ms. Nancy Beardsley, Director, Division of Environmental Health
Mr. Jay Hyland, PE, Manager, Radiation Control Program



Introduction

State Nuclear Safety Inspector Office

October 2010 Monthly Report to the Legislature

As part of the Department of Health and Human Services' responsibility under Title 22, Maine Revised Statutes
Annotated (MRSA) §666 (2), as enacted under Public Law, Chapter 539 in the second regular session of the
123rd Legislature, the foregoing is the monthly report from the State Nuclear Safety Inspector.

The State Inspector's individual activities for the past month are highlighted under certain broad categories, as
illustrated below. Since some activities are periodic and on-going, there may be some months when very little
will be reported under that category. It is recommended for reviewers to examine previous reports to ensure
connectivitywith the information presented as it would be cumbersome to continuously repeat prior information
in every report. Past reports are available from the Radiation Control Program's web site at the following link:
www.maineradiationcontrol.orp and by clicking on the nuclear safety link in the left hand margin.

Commencing with the January 2010 report the glossary and the historical perspective addendum were no longer
included in the report. Instead, this information was available at the Radiation Control Program's website noted
above. In some situations the footnotes may include some basic information and may redirect the reviewer to
the website.

Independent Spent Fuel Storage Installation (ISFSI)

During October the general status of the ISFSI was normal. There were no instances of spurious alarms due to
environmental conditions.

There was one fire-related impairment on October 27th. The impairment was due to a fire barrier penetration to
the east wall of the central alarm station and was related to the fence relocating project described below.
Additional measures were instituted and the impairmentwas resolved in less than a day.

There was one security-related impairment in October. The impairment was due to the relocation of the
security fence near the east side of the Security and Operations Building. The project was reviewed by the
Nuclear Regulatory Commission but it did not require their approval. The re-aligning of the fence was to
minimize the number of spurious and environmental alarms the ISFSI was experiencing. The fence work
continued into November.

There were 17 security events logged. Fourteen of the entries were due to transient environmental conditions.
One event was related to the fence construction project and two involved safeguards information that prevents
disclosure to the public.

There were 12 condition reports1 (CR) for the month of October. The first CRwas written on October 4th and
involved the State's field thermoluminescent dosimeter2 (TLD) at Station C. The TLD is used to monitor the
radiation levels around the ISFSI. Apparently, as part of reducing visual impairments, the lower limbs of the

1Acondition report isareport that promptly alerts management topotential conditions that may be adverse toquality or safety. For
more information, referto the glossaryon the Radiation Program's website.
2Thermoluminescent Dosimeters (TLD) are very small, passive radiation monitors requiring laboratory analysis. Further information
on TLDs is available from the glossary on the Radiation Program'swebsite.
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pine trees near Ferry Road were cut. One of the branches cut had a State TLD. The State Inspector reported his
finding during his quarterly environmental field replacement of the TLDs and filed a CR with the on-site
security personnel.

The remaining CRs involved the following issues.
2nd CR: Involved a minor hydraulic spill at the diesel fueling concrete pad. The spill was cleaned up and

documented.

3rd CR: Addressed a missed water sample from the June radiological groundwater sampling campaign.
When notified by the State Maine Yankee immediately took a sample.

4th CR: Dealt with safeguards information that can not be disclosed to the public.
5th CR: Documented the improper use ofaprocedure attachment that was under a previous revision.

The current revision was used.

6th CR: Involved the digging effort associated with the fence project starting without a Soil Scientist
present. The digging was halted until the Soil Scientist was present the next day.

7th CR: Documented the writing ofa CR on an earlier revision ofthe form. The CR was rewritten on the
current form.

8 CR: Resulted from some of the fence work not meeting project specifications. The sub par work was
redone.

9th CR: Addressed an out ofdate form inone ofthe fence project work packages. There was no impact
on the work and the form was used as is.

10th CR: Dealt with a contractor improperly storing a gas can. The can was immediately placed in
proper storage.

11th CR: Involved a contractor leaving an energized extension cord at the end of the workday. The cord
was immediately unplugged.

12th CR: Documented the degrading condition ofsome ofthe Uninterruptible Power Supply batteries.
Although the batteries were degraded they were operable. New batteries were ordered and
installed.

Other ISFSI Related Activities

On October 6th Maine Yankee provided their annual ISFSI Emergency Plan training to state officials at the
Maine Emergency Management Agency facility in Augusta.

On October 12th the quarterly oversight group overseeing ISFSI activities met and discussed the members'
annual reports to the legislature's Joint Standing Committee on Utilities and Energy. It was agreed that they
would furnish a draft of their reports to the State's Radiological Control Program Manager by mid-December.
Each member informed the group of their past activities. The State Nuclear Safety Inspector briefed the group
as to his past quarterly activities as well as to his current and upcoming activities and commitments. The
oversight group, which meets quarterly, was formed from the same legislation that created the State Nuclear
Safety Inspector position and is composed of representatives from the Office of Public Advocate, the
Department of Public Safety, the Department of Environmental Protection, the Department of Health and
Human Services' Radiation Control Program, and Maine Yankee.

On October 26th the Nuclear Regulatory Commission (NRC) issued a letter on the pending acquisition of Maine
Public Service (MPS), owner of a 5% interest in Maine Yankee, by BHE Holdings, Inc. MPS does not own a
direct interest in the ISFSI. The NRC determined that the acquisition and merger did not constitute an indirect
license transfer for the NRC review. Consequently, no pre-consent from the NRC was required.

On October 27th Maine Yankee held itsannual Emergency Plan exercise. The scenario was of a two man armed
assault, killing a security guard and using a rocket launcher to pierce the vertical concrete casks. One rocket
was launched with visible damage to the external concrete but no damage to the transport and storage cask
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housing the spent fuel inside the concrete shield. An Unusual Event was declared and appropriate state and
local officials responded. There was no gaseous or particulate radiation released, but on-site radiation levels did
increase due to the damaged cask. The two perpetrators were last seen heading towards the Back River. The
Marine Patrol and Coast Guard were called in. A debriefing was held after the drill was terminated to discuss
the overall response. Some suggestions for improvement were made.

Environmental

On October 4th the State performed its quarterly field replacement of its radiation monitoring devices near the
ISFSI. When the results are received from the vendor, the information will be provided in November's monthly
report. It should be noted that the air sampling at Maine Yankee and media sampling of the Back River was
discontinued in 2010 after about 40 years.

Maine Yankee Decommissioning

The Confirmatory Summary Report detailing the State's involvement and independent findings from the
decommissioning was started.

Groundwater Monitoring Program

On October 12th the State's review of Maine Yankee's June groundwater data noted that one of the wells was
not analyzed for the required gamma, tritium,3 and hard-to-detect4 and transuranic5 analyses. In addition, the
analyses for radioactive Iodine-129 did not meet the minimum detectable concentration specifications outlined
in the post decommissioning radiological groundwater agreement between Maine Yankee and the State. Maine
Yankee agreed to sample well number MW-306 and to perform the required analyses.

tli

On October 27 Maine Yankee notified the State that it was assessing the quality control validation performed
by an independent contractor on the June groundwater data and would provide the State with that information
when it became available.

Other Newsworthy Items

1. On October 4,h the Nuclear Regulatory Commission released a memorandum from their Chief
Financial Officerand Executive Director of Operations on the guidanceoffice directors and regional
administrators should heed under a FY 2011 continuing resolution. A copy of the memorandum is
attached.

2. On October 6th the Assistant Attorney General of Washington sent a letter to the counsels
representing the Department of Justice and the Nuclear Regulatory Commission (NRC) requesting
information confirming the validity of the NRC staffs cessation of work on the Yucca Mountain
Project based on a directive from the NRC Chairman. A copy of the letter is attached.

3
Tritium is a special name given to the radioactive form of Hydrogennormally found in nature. For more information, refer to the

glossary on the Radiation Program's website.
Hard-To-Detect refers to those radioactive elements thatemitcertain types of radiation, suchas alphaor betaparticles, which may

require special chemical separation techniques and/orspecial instrumentation to detecttheir presence.
5Transuranic is aterm used to describe those elements that are heavier than Uranium such as Neptunium, Plutonium, Americium, etc.
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3. On October 7th Aiken County, South Carolina and the states ofWashington and South Carolina filed
a motion with the Nuclear Regulatory Commission (NRC) for a Commission order to restore the
technical review of the Yucca Mountain license application. The motion was introduced when the
Chairman of the Commission was perceived to unilaterally halt the NRC's staff review of the Yucca
Mountain license application.

4. On October 8th Dr. Kenneth Rogers, a former Nuclear Regulatory Commissioner from 1987-1997,
sent a letter to the Inspector General of the Nuclear Regulatory Commission requesting that the
recent actions by NRC Chairman Jaczko to cease NRC activities associated with the Yucca
Mountain review be investigated for any legal or other improprieties. Dr. Rogers also included in
his letter to the Inspector General a letter he wrote to Chairman Jaczko expressing his concerns on
the independence of the Commission and urging Dr. Jaczko to commit to the principle of
independence adopted by the Commission in 1991. Copies ofboth letters are attached.

5. On October 8th Nuclear Regulatory Commissioner William Ostendorff issued a memorandum to his
fellow Commissioners on his dissension with the staff budget guidance under FY 2011 continuing
resolution. The memorandum delineates in detail his rationale for disagreeing with the guidance and
why the Nuclear Regulatory Commission should continue with its Yucca Mountain review. A copy
of his memorandum is attached.

6. On October 11th Representative Spratt from South Carolina, Chairman ofthe House's Committee on
the Budget sent a letter to the Chairman of the Nuclear Regulatory Commission (NRC) expressing
his deep concerns over the NRC's direction to cease its Yucca Mountain license application review.
A copy ofhis letter is attached.

7. On October 12th the Reactor and Fuel Cycle Technology Subcommittee of the Blue Ribbon
Commission met to discuss waste management implications of fuel cycle alternatives, advantages
and disadvantages of new fuel cycles, and limiting future proliferation and security risks.

tli

8. On October 12 the State ofNevada and the respondents, (the President, the SecretaryofEnergy, the
Department of Energy, the Nuclear Regulatory Commission (NRC), the NRC Commissioners, the
NRC Licensing Board Judges), filed a response with the U.S. Court of Appeals for the District of
Columbia opposing the motion to lift the Courtordered stay and set an expedited schedule.

9. On October 12,h the Nuclear Waste Strategy Coalition (NWSC) sent a letter to both co-chairs of the
Blue Ribbon Commission's Reactor and Fuel Cycle Technology Subcommittee expressing concerns
over the continued requirement for ratepayers to pay into the Nuclear Waste Fund when the
Department of Energy dismantled the Yucca Mountain Project, the liability the federal government
is accruing from its failure to remove the spent fuel, and how ratepayers are paying up to four times
for the consequences of not building a permanent repository. A copy of their letter is attached. The
NWSC is an ad hoc group of state utility regulators, state attorneys general, electric utilities and
associate members representing 47 stakeholders in 31 states, committed to reforming and adequately
funding the U.S. civilian high-level nuclearwaste transportation, storage, and disposal program.

10. On October 13th four members of the House of Representatives from the states of Wisconsin, Texas
and Washington, sent a letter to Nuclear Regulatory Commission Chairman Jaczko expressing their
concerns over the Chairman's decision to terminate the staffs review of the Yucca Mountain license

application. The Representatives detailed a number of reasons why the Chairman's directive was
alarming and requested a response to six questions that ranged from the Chairman's legal authority
for his decision to specific communications with the White House. A copy of their letter is attached.



11. On October 13th the Nuclear Waste Strategy Coalition (NWSC) held a conference call to brief its
members on the status of the FY 2011 appropriations continuing resolution and other congressional
activities, an update of the Nuclear Regulatory Commission's (NRC) review of the Department of
Energy's (DOE) Yucca Mountain license application, the current status of the U.S. Court of Appeals
for the District Of Columbia Circuit's stay of lawsuits pending the NRC's decision on their Atomic
Safety and Licensing Board's ruling to deny the DOE's motion to withdraw its license application,
the State of Washington's Attorney General's letter on Chairman's Jaczko's decision to halt the
NRC staffs work on Yucca Mountain, and an update of the Blue Ribbon Commission's Committee
and Subcommittee hearings.

12. On October 13th the Senior Counsel for the Nuclear Regulatory Commission (NRC) responded to
Washington State's Assistant Attorney General's letter dated October 6th. The Senior Counsel
points to the NRC's Chief Financial Officer's October 4th memorandum and the Commission's
proposed FY 2011 budget under NUREG -1100, Volume 26 as a basis for discontinuing the Yucca
Mountain review. A copy of the NRC response is attached.

13. On October 14th the Sustainable Fuel Cycle Task Force sent a letter to the Nuclear Regulatory
Commission (NRC) Chairman Jaczko and the four other Commissioners requesting the reversal of
the Chairman's directive to halt work on the Department of Energy's Yucca Mountain license
application. A copy of their letter is attached.

14. On October 14,h Nuclear Regulatory Commissioner Kristine Svinicki affirmed Commissioner
Ostendorffs proposal on Commission direction on the staff budget guidance under FY 2011
continuing resolution. A copy of her remarks detailing her reasons for agreeing with Commissioner
Ostendorff is attached.

15. On October 14th the Secretary ofthe Nuclear Regulatory Commission (NRC) issued a memorandum
to Commissioner William Ostendorff notifying him that a majority of the Commissioners declined to
participate in the matter of the Commission direction on staff budget guidance under the FY 2011
continuing resolution. Therefore, his proposal was not approved.

16. On October 15th the petitioners Aiken County, South Carolina, the states of Washington and South
Carolina, the Tri-City Leaders from Hanford, Washington, and the National Association of
Regulatory Utility Commissioners filed a response with the U.S. Court of Appeals for the Districtof
Columbia Circuit on the Department of Energy's opposition to a motion filed earlier by the
petitioners to lift the Court's stay and set an expedited schedule. The petitioners' motion was
prompted based on the Nuclear Regulatory Commission Chairman's unilateral decision to halt the
NRCstaff review of the Department of Energy's (DOE) Yucca Mountain license application and the
continued inaction of the Commission with respect to their Atomic Safety and Licensing Board's
ruling denying the DOE's motion to withdraw its license.

17. .On October 16th the U.S. Nuclear Waste Technical Review Board (NWTRB) sent a letter to the
Assistant Secretary for Nuclear Energy for the Department of Energy as a follow-up to the
NWTRB's public meeting in June 2010 recommending that studies should be undertaken to prevent
future problems with extended dry cask storage. The letter also advocated for a strong program in
scientific research and technology development in waste management. The NWTRB was created as
part of the 1987 amendments to the Nuclear Waste Policy Act (NWPA) and was charged with
reviewing the Department of Energy's technical activities under the NWPA. A copy of their letter is
attached.



18. On October 18th the National Association of Regulatory Utility Commissioners (NARUC) along
with 18 commercial utilities filed a final initial brief with the U.S. Court of Appeals for the District
of Columbia Circuit on the Department of Energy's failure to perform an annual Nuclear Waste
Fund (NWF) fee assessment and the adequacy of that fee in light of a $24 billion balance in the
NWF and the dismantling and defunding of the Yucca Mountain Project.

19. On October 18th the Nuclear Regulatory Commission (NRC) staff responded to a motion filed with
the Commission for an order to restore the technical review of the Yucca Mountain license

application. The staff asserted that the motion should be denied as there is no basis to grant the relief
requested. Likewise, the State of Nevada also filed with the Commission on the same day their
contention that the motion should be denied since it did not include the proper certification as
mandated by the NRC's regulations. The Native Action Community Council concurred and joined
Nevada in their opposition to the motion.

20. On October 19th the State ofNevada filed with the Nuclear Regulatory Commission's Atomic Safety
and Licensing Board its third witness update on the Yucca Mountain application. Nevada indicated
there were no additional witnesses.

21. On October 19th the State of Nevada filed a corrected answer with the Nuclear Regulatory
Commission on their contention that a motion to restore the technical review of the Yucca Mountain
license application be denied.

th

22. On October 19 two members of the House of Representatives from Michigan and Kentucky sent a
letter to the Inspector General of the Nuclear Regulatory Commission requesting a "formal
investigation into the Chairman's recent actions to shut down the (Yucca Mountain) project". A
copy of their letter outlining their request is attached.

23. On October 20,h seven members ofthe House ofRepresentatives, representing Georgia, Tennessee,
New Jersey, Idaho, California, Louisiana, and Montana, sent a letter to the Chairman of the Nuclear
Regulatory Commission protesting the "premature and partisan closure of the Nuclear Regulatory
Commission's (NRC's) consideration of the Yucca Mountain license application." The
representatives went on to say that the NRC's FY2011 "budget request is irrelevant under the CR"
(continuing resolution). A copy of their letter is attached.

24. On October 21st the U.S. Nuclear Waste Technical Review Board (NWTRB) sent a letter to the
Assistant Secretary for Environmental Management for the Department of Energy as a follow-up to
the NWTRB's publicmeeting in June 2010 recommending that the:

a) as-built lifetimes for all dry storage of spent nuclear fuel stored in Idaho be assessed in
light of the uncertainty of the availability of a geologic repository,
b) 500 year design lifetime of the bins containing calcined liquid high level waste be re
examined, and
c) characteristics of the final waste form for the steam treatment of sodium-bearing waste,
which may become high-level waste, was of interest.

A copy of their letter is attached.

25. On October 21s' -22nd the Blue Ribbon Commission held a two day meeting in Helsinki, Finland to
discuss the Finnish approach to regulatory issues, site selection, public opinion, finance and
economics, and non-government organizations' perspectives, such as Greenpeace and the Finnish
Association for Nature Conservation.



26. On October 23rd and October 25th-26lh the Blue Ribbon Commission held meetings in various
locations in Sweden. The discussions centered on the local government's perspective, the repository
project, concerned citizenry and the role of non-government organizations (NGO), such as the
Swedish NGO Office for Nuclear Waste Review. The visit also included a site tour of the Apso
Hard Rock Laboratory in Oskarshamn. The Apso Laboratory is an underground laboratory for
research, development and demonstration in a realistic and undisturbed rock environment down to
the same depth planned for their future deep repository.

27. On October 25th Aiken County South Carolina, the states ofWashington and South Carolina, and the
Tri-City Leaders from Hanford, Washington, filed with the U.S. Court of Appeals for the District of
Columbia Circuit a supplemental filing regarding the motion to lift the Court's stay on the Yucca
Mountain license application and set an expedited schedule. The supplemental information provided
new evidence that a decision to terminate the Nuclear Regulatory Commission's staff review of the
Yucca Mountain license application was made without the Commission's deliberation.

28. On October 26th the Nuclear Regulatory Commission (NRC) staff filed with the NRC's Atomic
Safety and Licensing Board indicating that they had no additional witnesses related to Phase I of the
National Environmental Policy Act on the Yucca Mountain license application.

29. On October 26th the Nuclear Waste Technical Review Board (NWTRB) held a fall meeting to
discuss the technical experience gained during the development of the Yucca Mountain Repository
Program. Three panels were created with each providing separate perspectives from within the
Yucca Project, from state and local governments and from other countries. A copy of their agenda is
attached.

30. On October 27th Nuclear Regulatory Commissioner William Ostendorff responded to Representative
Doc Hastings' October 21st letter inquiring about the Nuclear Regulatory Commission's (NRC)
decision to halt the work on Yucca Mountain and the status of Volume III of the Yucca Mountain's
Safety Evaluation Report (SER). The Commissioner reiterated his position that he disagreed with
Chairman Jaczko's decision to close out the NRC's High-Level Waste Repository Program. As for
the status of Volume III of the SER, the Commissioner noted that the SER was sent to the Director
of Nuclear Material Safety and Safeguards for "concurrence andauthorization to publish" as early as
July 15,2010. A copy of the letter is attached.

31. On October 27th Nuclear Regulatory Commission Chairmen Jaczko responded to Representative
Sensenbrenner's October 13,h letter stating that his actions are "consistent with the terms of the
Continuing Resolution, the Commission's Fiscal Year 2011 budget request, the general principles of
appropriations law, and past NRC practice". Chairman Jaczko addresses each of the six questions
posed in the Representative's October 13th letter that was co-signed by three other representatives.
Copies of the letter and response to the questions are attached.

32. On October 27th Aiken County South Carolina, the states ofWashington and South Carolina, and the
Tri-City Leaders from Hanford, Washington filed with the U.S. Court of Appeals for the District of
Columbia Circuit a status report as required by Court Order on July 28th on the initial filing of the
motion to lift the stay. On the same day the Department of Justice and the Nuclear Regulatory
Commission also filed with the U.S. Court ofAppeals their status report.

33. On October 27th the Nuclear Waste Strategy Coalition (NWSC) held a conference call to brief its
members on the status of the Nuclear Waste Fund fee litigation, FY 2011 appropriations continuing
resolution, an update to the U.S. Court of Appeals for the District Of Columbia Circuit's Aiken
County's (South Carolina) petition to expedite the briefing schedule on the Department of Energy's
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motion to withdraw its license application on Yucca Mountain, and an update on the congressional
activities in response to Chairman Jaczko's decision to terminate the NRC's work on Yucca
Mountain, and a status brief of the Blue Ribbon Commission's Committee and Subcommittee
meetings.

34. On October 27,h Aiken County South Carolina, the states of Washington and South Carolina, and the
Tri-City Leaders from Hanford, Washington filed with the U.S. Court of Appeals for the District of
Columbia Circuit a status report as required by the Court order earlier this year on the initial filing of
the motion to lift the stay.

35. On October 27th the Department ofJustice and the Nuclear Regulatory Commission filed a response
with the U.S. Court of Appeals for the District ofColumbia Circuit opposing the October 25,h filing
of the petitioners' supplemental filing motion to lift the stay and set an expedited schedule.

36. On October 28th the State of Nevada filed their response with the U.S. Court of Appeals for the
District ofColumbia Circuit on the October 25lh filing ofthe petitioners' supplemental filing motion
to lift the stay contending that the supplemental filing is unauthorized, misdirected and misleading

37. .On October 28th Clark County, Nevada filed with the Nuclear Regulatory Commission's Atomic
Safety and Licensing Board its third certification of no additional witnesses in the Yucca Mountain
license application. Likewise, on the same day, the Department of Energy and Inyo County,
California, also filed their certifications indicating no additional witnesses.

38. On October 29,h the Joint Timbisha Shoshone Tribal Group filed with the Nuclear Regulatory
Commission's Atomic Safety and Licensing Board their certifications of no party witnesses and no
additional other witnesses on the Yucca Mountain license application before the Board.

39. On October 29th former Chairman of the Nuclear Regulatory Commission (NRC), Dr Dale Klein,
took exception to NRC Chairman Jaczko's assertion that the decision to terminate the NRC staffs
work on the Yucca Mountain license application was consistent with the Commission's FY 2011
budget proposal. Dr. Klein stated that he was intimately involved in the deliberations of the FY
2011 budget in the summer and fall of 2009 as the Chairman of the NRC. The FY 2011 budget that
he was instrumental in developing did not include provisions for the discontinuation of the staffs
work on Yucca Mountain. He further asserts, since three current Commissioners did not vote on the
budget guidance he helped develop then his budget remains in force, which opposed Chairman
Jaczko's position. A copy of the Nuclear Townhall article which included Dr. Klein's letter is
attached.

Other Related Topics

1. Attached is a balance sheet on the Nuclear Waste Fund (NWF) as of the end of September 2010.
The Table lists the status for each state that has or had nuclear generating facilities and their
respective payments into the NWF. Please note that under the debt column, the ratepayers of Maine
still owe the federal government $116.9 million dollars for nuclear fuel that was burned prior to
1983.



jp» mo0 UNITED STATES
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WASHINGTON. O.C 20555-0001

October 4, 2010

MEMORANDUM TO: Office Directors and Regional Administrators

FROM: J. E. Dyer J£Av£K
Chief Financial Officer

R. W. Borchardt /<.J. A.—Ccr£>]~
Executive Director for Operations

SUBJECT: GUIDANCE UNDER A FISCAL YEAR 2011 CONTINUING
RESOLUTION

On September 30. 2010. a Continuing Resolution (CR) through December 3, 2010, was signed
into law. The purpose of this memorandum is to review and augment the earlier guidance on
budget execution. The amount of funding available under a CR is determined by the annual CR
legislation enacted by Congress. Funding availability is based on the previous fiscal year
appropriated level augmented by unobligated carryover, as in past years. The NRC's FY 2011
budget request sustains agency's programs at approximately the same level as FY 2010, with
the exception of the High-Level Waste Program. Therefore, offices should proceed to commit,
obligate, and expend funds for ongoing activities to effectively use available resources during
the CR.

Although the staff made improvements, we continue to emphasize the importance of effectively
executing the agency budget by incrementally funding activities, as well as, preparing and
moving procurement packages through the acquisition process with "subject to availability of
funds" language, when appropriate, to expedite the award process when sufficient funds
become available. Additionally, to maintain maximum flexibility, priority for funds for existing
contract support activities should be allocated only to those activities that do not have sufficient
forward funding.

As highlighted in the earlier guidance provided by the Office of the Chief Financial Officer
(OCFO), CR funding will be provided based on the offices' needs as identified in their Funds
Utilization Plans (FUP) submitted on August 6, 2010. Based on the office's FUPs. agency
funding needs exceeded the funds available in the first quarter. As a result, we plan to provide
offices with 60 percent of the requested funding for the period of the CR. Offices should advise
OCFO of any significant mission critical needs as a result of the constrained funding.

During the CR period, new work that was not authorized and funded in FY 2010 should not be
started in FY 2011. Offices should contact the OCFO prior to funding any questionable

CONTACT: Reginald W. Mitchell, OCFO
(301) 415-754 §



Office Directors and RAs -2-

activities under the CR. In addition, contract awards for FY 2011 should be reflected in your
Advance Procurement Plan (APP). It is important that offices processing contractdocuments
consistent with their APPs/FUPs continue to focus on improved budget execution during the
CR.

With respect to the High-Level Waste Program, the CR legislation does not include specific
restrictions on spending funds. Therefore, the staff should continue its activities on the Yucca
Mountain license application inaccordance with the Commission's decisions on the FY 2011
budget using available Nuclear Waste Fund resources during the CR.

As we move forward, the OCFO will refine the CR plan and issue allowances for every CR
period thereafter, until such time the agencyreceives its full appropriation/apportionment. After
the agencyreceives its full-year appropriation/apportionment, thisguidance will be rescinded
and all normal budget execution operations will be resumed.

cc: PMDA/DRMA Directors



Rob McKenna

ATTORNEY GENERAL OF WASHINGTON
Ecology Division

2425 Bristol Court SW 2nd Floor • Olympia WA 98502
PO Box 40117 • Olympia WA98504-0117 • (360) 586-6770

October 6,2010

SENT VIA EMAIL

Ellen J. Durkee
U.S. Department ofJustice
Environment and Natural Resources Division
P.O. Box 23795 (L'Enfant Station)
Washington, D.C. 20026-3795
ellen.durkee@usdoj.gov

Dear Ms. Durkee and Mr. Cordes:

John F. Cordes, Solicitor
Nuclear Regulatory Commission
11555 Rockville Pike
Rockville, MD 20852-2738
john.cordcs@nrc.gov

I am writing on behalfofWashington, SouthCarolina, AikenCounty,and the Ferguson
petitioners in the consolidated matter In re:Aiken County, No. 10-1050 (DC Cir.).

We have become aware of information suggesting that the staffof the Nuclear Regulatory
Commission(NRC), apparently at the directionof Chairman Jaczko, has ceased (or is in the
process ofceasing) work it has been conducting in relation to the DepartmentofEnergy's
(DOE's)application to license a proposed repository forhigh-level radioactive waste andspent
nuclear fuel at Yucca Mountain, Nevada. This includes, but may not be limited to, the NRC
staffs review ofDOE's licenseapplicationmaterials and the NRC staffs preparationofSafety
Evaluation Reports.

We are writing to ask that you confirm whether or not this information is accurate. Weare
directing our inquiry to you, rather than theNRC directly, based on the fact thatour question
relates to a matter in litigation in which you represent the NRC, among other respondents. In
responding, we request that youhonorthespirit of ourquestion, rather than splitting any
technical hairs in how our question is framed. In our opinion, this information is relevant to our
mutual obligation to continue to inform the D.C. Circuit CourtofAppeals of the statusofthe
administrative matter before the NRC.

-«32&"" if



Ellen J. Durkee

John F. Cordes

October 6,2010
Page 2

ATTORNEY GENERAL OF WASHINGTON

We ask that you please respond on or before Monday, October 11, 2010. Thank you in advance
for your cooperation.

Sincere

ANDREW A. FITZ

Senior Counsel
(360) 586-6752

AAG:dmm

cc: All parties of record in the consolidated matter
In re: Aiken County, No. 10-1050 (DC Cir.)

\\YUCCAMOUNTAIN\CORRESPONDbNCb"\DURKEE.NRC.LETTER



Kenneth C. Rogers, Ph. D.

6202 Perthshire Court

Bethesda, MD 20817

TEL 301-530-4489

FAX 301-530-4033

e-mail krogers6@earthlink.net

Mr. Hubert Bell, Inspector General

U.S Nuclear Regulatory Commission

Washington, DC 20555-0001

Dear Mr. Bell:

Oct. 8,2010

I have enclosed a copy of a letter that I have sent toChairman Jaczko and all
other Commissioners expressing my concerns.

I respectfully request that your office initiate a review ofChairman Jaczko's
recent unilateral actions to terminate the NRC Staffs review of the DOE Yucca
Mountain application in orderto determine whether any legal or other
improprieties have been committed.

Sincerely yours,

Kenneth C. Rogers

Commissioner, U.S. Nuclear Regulatory Commission 1987-1997

cc: Chairman Jaczko



Kenneth C. Rogers, Ph. D.

6202 Perthshire Court

Bethesda, MD 20817

TEL 301-530-4489

FAX 301-530-4033

e-mail krogers6@earthlink.net

Oct. 8, 2010

The Honorable Gregory B. Jaczko, Chairman

U.S Nuclear Regulatory Commission

Washington, DC 20555-0001

Dear Chairman Jaczko:

A number of bitsand pieces of news concerning NRC have come to myattention
thathave given mesufficient serious concern to decide to communicate myviews
directly to you.

For a numberofdecades the U.S.Nuclear Regulatory Commissionhas led the
world in the safety regulation of thecivilian use of nuclear materials and systems.
NRC is held in highesteem worldwide for its demonstrated technical capability
and unbiased independence.

In January of 1991, the Commission promulgated a set of Principles of Good
Regulation that I believe have provided guidance to Commissioners and staff to
this time. They havebeen publicly cited as model guidance by Commissioners as
well as to Commissioners.

The very first of those five Principles is:INDEPENDENT. Nothing but the
highestpossible standards ofethicalperformance andprofessionalism should
influence regulation. However, independence does notimply isolation. All
availablefacts andopinions must besought openlyfrom licenseesandother
interested members ofthe public. The many andpossibly conflictingpublic
interests involved must be considered. Final decisions must be based on objective,
unbiasedassessmentsofall information, and must be documented withreasons
explicitlystated.

The wisdom ofa Commission composed of five independent Commissioners;
each with his/her own staff to provide support for his/her votes (each ofequal
weight) on all matters of relevantpolicy, has been demonstratedtime after time.
The Nuclear Regulatory Commission is an Independent Agency. It is not a



Department headed byaSingle Administrator who makes decisions single
handedly. Occasionally an NRC Chairman has chafed under the necessity of
persuading his/her fellow Commissioners to agree and to vote with the Chairman
on issues onwhich unanimity could not beeasily achieved. However, such a
check on aChairman's strong - but possibly flawed - views has sometimes
avoided decisions that inhindsight would have been clearly and seriously unwise.
In myten years of service as an NRC Commissioner, I had ample opportunity to
witness the value ofthe Commission structure and of the Commissioners'
independence.

I am deeply concerned that the independence of the Commission and thereby its
integrity are under external attack, and moreover that internally the judgments of
each oftheCommissioners on an important policy matter are being circumvented.

Through the determined insistence byeach Commissioner of adherence tothe
letter and spirit ofthe Principle of Independence these threats can beovercome,
and the integrity and respect for the U.S. Nuclear Regulatory Commission saved
from what could be a blunder of historic proportions.

I urge you to commit yourselfto that objective.

Sincerely yours,

Kenneth C. Rogers

Commissioner US Nuclear Regulatory Commission 1987 - 1997
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NUCLEAR REGULATORY COMMISSION

WASHINGTON. D.C. 20555-0001

OFFICE OF THE

COMMISSIONER

October 8,2010

MEMORANDUM TO: Chairman Jaczko
Commissioner Svinicki
Commissioner Apostolakis
Commissioner Magwood

FROM: Commissioner Ostendorff iM/$
ffijrj

SUBJECT: DISAGREEMENT WITH STAFF BUDGET GUIDANCE UNDER
FISCAL YEAR 2011 CONTINUING RESOLUTION

The purpose of this memorandum is to record my disagreement with guidance given to the NRC
Staff relatedto the fiscal year 2011 Continuing Resolution (CR). The contents of this
memorandum are consistent with a memorandum to file I signed on October 6, 2010.

On October 4,2010, the EDO and CFO issued a memorandum to the Staff providing direction
on the fiscal year 2011 Continuing Resolution. This memorandum stated that "fwjith respect to
the High-Level Waste Program, the CR legislation does not include specific restrictions on
spending funds. Therefore, the staff should continue its activities on the Yucca Mountain license
application in accordance with the Commission's decisions on the fiscal year 2011 budget
request using available NuclearWaste Fund resources during the CR." On October 6,2010,1
issued COMWCO-10-0002 for the Commission's consideration to provide specific direction to
the staff with respect to this guidance, but Iwanted to write separately to express my strong
personaldisagreement with the direction given to the Staff by this guidance.

I believe it is inconsistent with the intent of the Continuing Resolution to direct the Staff to follow
direction in the budget request for fiscal year 2011. Myconclusion comes not only from a plain
readingof the Continuing Resolution and applicable guidance, but also from my past experience
as Principal Deputy Administrator at NNSA and as counsel for the House Armed Services
Committee. With respect to the fiscal year 2011 Continuing Resolution, Section 101 expressly
provides that the funds to be appropriated are those "as provided in the applicable
appropriations Act for fiscal year 2010 and under the authorityand conditions provided in such
Acts, for continuing projects or activities... that are not otherwise specifically provided for in this
Act...." (emphasis added). Absent any express exception in the Continuing Resolution, the
NRC is obligated to follow its fiscal year 2010 budget... including any Commission direction
contained in that budget. The Continuing Resolution does not specifically provide for the NRC
to follow its yet-to-be-approved fiscal year 2011 budget request, nor does it even specifically
mention the NRC or the High-Level Waste repository review. Thus, under the express language
of the Continuing Resolution, special treatment for this activity is "not otherwise specifically
provided for." A basic canon of statutory construction is expressio unius est exclusio alterius:
the express mention of one thing excludes all others. Congress expressly outlined all of the
exceptions to the general rule in Section 101 that agencies should follow their fiscal year 2010
budgets, and the NRC's High-Level Waste Program is not one of those exceptions, therefore



making the fiscal year 2010 budget direction operable.

Further, Section 104 of the Continuing Resolution states that "except as otherwise provided in
Section 102, no appropriation or funds made available or authority granted pursuant to section
101 shall be used to initiate or resume any project or activityfor which appropriations, funds, or
other authority were not available during fiscal year 2010." This prohibition reinforces the view
that the NRC is to stay the course with respect to how itwas undertaking projects or activities
during the Continuing Resolution. The Commission's fiscal year 2010 budget specifies that
fiscal year 2010 funds will be used to "support the ongoing license review by funding the NRC
staff conducting technical license application review activities...." I strongly object to using funds
during the Continuing Resolution for a reason inconsistent withthis stated purpose, such as
"orderly closure" of the licensing review. Commencing orderly closure is not, in my opinion,
"conducting technical license application review activities," and therefore is entirely inconsistent
with the intent of the Continuing Resolution.

In addition to a plain reading of the Continuing Resolution, this view is also supported by
guidance from the Office of Management and Budget (OMB). Section 123 of OMBCircular A-
11, for example, states that normally, "the continuing resolution limit(s) the purposes for which
funds may be obligated." CircularA-11 goes on to explain that "[a]CR makes amounts available
subject to the same terms and conditions specified in the enacted appropriations acts from the
priorfiscal year.... Normally, you are not permittedto start new projects or activities." (emphasis
in original). Therefore, it is my opinion that under the Continuing Resolution the staff should
continue to follow the Commission's direction in the fiscal year 2010 budget as authorized and
appropriated by Congress, rather than change course as suggested in the Continuing
Resolution guidance memorandum.

The relevance of the fiscal year 2011 budget request is limited to determining the rate at which
the programs and activities are to be funded during the Continuing Resolution, not to determine
that the programs and activities should be conducted in accordance with direction that is
contained in the fiscal year 2011 budget request. To the extent that budget direction in the fiscal
year 2011 budget request should be followed (a position I do not agree with), the conditions in
that budget request that would authorize "orderly closure" have not been met. The fiscal year
2011 budget request clearly states that such closure would not begin until "withdrawal or
suspension of the licensing review...." Since the issue of whether the application may be
withdrawn is currently before the Commission and a final decision has not been rendered, that
condition clearly has not been met.

cc: EDO

CFO

OGC
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October 11,2010

The Honorable Gregory B. Jaczko
Chairman

U.S. Nuclear Regulatory Commission
Mail Stop 0-16G4
Washington, DC 20555-0001

Dear Chairman Jaczko:

I am writing to express my deep concerns with reports that the Nuclear Regulatory Commission (NRC)
staff has been instructed to cease the review ofthe DepartmentofEnergy's (DOE) application for a
license to operate a nuclear waste repository at Yucca Mountain, Nevada. As you know, there are
several pending lawsuits on this matter,and the commission has not ruled on the Atomic Safety and
Licensing Board's determinationthat DOE cannot legally withdraw the application. I urge you to
ensure that NRC's review ofthe applicationbe continued.

On July 27,2010,1 called a hearing before the BudgetCommittee to heartestimony from the
Congressional Budget Office and the Departments of Energyand Justice on the budget implications of
endingthis project. I came away from that hearing more convincedthan ever that terminating Yucca
Mountain would be a costly mistake that would maintain the storageofhigh-level nuclear waste
indefinitely at more than one hundred sites acrossthe nation, including those in South Carolina.

Nearly3,800 metric tons ofuraniumis storedat four nuclear plants that arehome to seven reactors in
South Carolinaalone. Since 1998, the U.S. government has been legally obligated to remove waste
fromthese sites and about one hundredothersnationwide. The Federal governmentalso is legally
required to remove defense nuclear waste fromthe nuclear weaponscomplex, includingthe Savannah
River site. However, the government has not met its obligation yet, even though Congress decided that
Yucca Mountain is the appropriate site for this waste. In response, the State ofSouth Carolinaand
Aiken County, South Carolina, have filed lawsuits on this matterthat remain pending in court.

1remain stronglyopposed to the Administration'sactions to terminate the Yucca Mountain project and
urge the NRC to move forward in fulfilling its duty to review the license application.

Sincerely,

John M. Spratt, Jr.
Chairman

(2021220-7200 207 Cannon House Office Building e-mail: budget@maIt.house.gov

PR1NTEO ON RECYCLED PAPER



Excutlve Committee Officers:

David Wright, Chairman
Vice Chairman, SC Public Service Commission

Renze Hoeksema, Vice Chairman
Director of Federal Affairs, DTE Energy

David Boyd, Membership
Chairman, MN Public Utilities Commission

Robert Capsllck, Finance
Director of Government Affairs, Yankee Atomic/Connecticut Yankee

Greg While, Communications
Commissioner, Ml Public Service Commission

October 12,2010

The Honorable Pete Domenici

Co-Chairman

Blue Ribbon Commission

Reactor and Fuel Cycle Technology Subcommittee
Department of Energy

Washington, D.C. 20585-1000

Re; October 12 Meeting.

Dear Senator Domenici and Mr. Peterson:

The members of the Nuclear Waste Strategy Coalition (NWSC) are encouraged that the Blue Ribbon Commission Reactor
and FuelCycleTechnology Subcommittee, continues to hear fromnuclear industry representatives, scientistsand
distinguished experts sharing their perspective and knowledge with regards to the future of reactor and fuel cycle
technology, proliferation and security risks.

The NWSC is an ad hoc groupof state utilityregulators, state attorneys general, electric nuclear utilitiesand associate
members representing 49 organizations in 32 states. The NWSC was formed in 1993 out of frustration at the lackof
progress the Department of Energy (DOE) hadmadein developing a permanent repository for spentnuclear fuel (SNF)
and high-level radioactive waste (HLRW),as well as Congress's failure to sufficientlyfund the nuclearwaste disposal
program (Program) on an annual basis.

This Subcommittee's commitment is admirable in that it is trying to find solutions to reduce the 62,000 tons of SNF
currently stranded at 121 sites in 39 states.

Advancing the recycling program in the U.S. wouldalleviatethe problemof SNF and HLRWstrandedat decommissioned,
operating commercial plants, as wellas DOE facilities. However, the recycling of spent fuel and interim storage facilities
arc not a substitute for a permanent repository.

As the Subcommittee is aware, SNF is not waste and most ofwhich is recyclable. The U.S. invented the recycling
technology fromwhich other countriesare now benefiting. Wc are still ponderingwhetherwe should recycle, when we
should recycle,and the type of recycling technologythat wouldbe economic,be safe, protect the environment,and address
security and non-proliferation concerns.

Since 1994, the NWSC has been advocating the removal of this Program from DOE and the protection of the ratepayers'
fees paid into the Nuclear Waste Fund (NWF) through their electricbills. A recent study by the Massachusetts Instituteof
Technology also recommended the removal of this Program from DOE and the establishment ofan independent quasi-
govemment corporation, thus freeing it from politics and the annual appropriations cycle.

NWSC
Nuclear Waste Strategy Coalition

Letter sent via email.

Mr. Per Peterson

Co-Chairman

Blue Ribbon Commission

Reactor and Fuel Cycle Technology Subcommittee c/o
c/o Department of Energy
Washington, D.C. 20585-1000

P.O. Box 5233 • Pinehurst, NC 28374 • Tel: 910.29S.66S8 • Fax: 910.29S.0344 • Email: thertwsc@nc.rr.com
<vtvw.lhenvvsc.oii;



NWSC Letter to the BRC Reactor and Fuel Cycle Technology Subcommittee
Page Two - October 12,2010

Until Congress amends the 1982 Nuclear Waste Policy Act, as amended, the NWSC continues to advocate that an effective
Programshould consist ofa permanent repository at the Yucca Mountain site; an integrated transportation plan; and
centralized interim facilities that advance and complement the permanent repository while addressing near-term needs.
However, centralized interim storage is not a substitute fora permanentrepository and should be considered as a short-
term solution only. We further advocate consensus among the Federal government, state and local officials, stakeholders
and local communities, as well as sustainable support for the siting and operationof such an interim storageand recycling
facilities.

The Subcommittee should also take into its deliberations that:

(a) The nation's ratepayers are paying more than $770 million annually into the NWF. Ratepayers from 41 states have
alreadypaid more than $34 billion, including interest, into the NWF for the removal of SNF and HLRW during this
generation.

(b) The Courts have alreadyruled that the Federal government is liable for the added storagecosts resulting from the
DOE's failure to remove SNF and HLRW by dates agreed to in the original contracts with nuclear electric utilities. The
DOE already faces more than $2 billion in court judgments and legalexpenses resulting from the 1998 failure to meet its
contractual and statutory obligations to remove SNF and HLRW from plant sites. The Department of Justice officials
further estimate that current liabilities for 72 cases could reach $13 billion, growing further by $500 million for each
additionalyear ofdelay. These liabilities arc paid from the Judgment Fund.

c) The consequencesof the Federal government's failure to construct a permanent repository is that ratepayers are paying
up to four times for ongoing spent fuel storageand future disposal - and that does not include decommissioning funds:

(i) While the DOE is trying to withdraw with prejudiceits license application from the Nuclear
Regulatory Commission, the ratepayers continue to pay into the NWF for storageat the deep
geologic repository,

(ii) Due to the 1998 delay, ratepayers have to pay through rates to expand and re-rack their
existing cooling pools in order to accommodate more spent fuel,

(iii) The ratepayers arecontinuing to pay through rates to keep the spent fuel storedat the existing plant sites in
dry cask storage,

(iv) All taxpayers - not just ratepayers - are paying through taxes for judgments and settlements through the
Judgment Fund.

We should not continue to pass this problem on to future generations - action can and should be taken in the near term to
address the nation's SNF and HLRW problem.

The members ofthe NWSC thank you for the opportunity to submit our input. We look forward to the opportunity to
continue working with and providing further input to the Blue Ribbon Commission Reactor and FuelCycle Technology
Subcommittee.

Respectfully yours,

1j*.uS$-
David Wright
Commissioner, South Carolina Public Service Commission, and
Chairman, Nuclear Waste Strategy Coalition

C: Mr. Timothy A. Frazier, Blue Ribbon Commission, Department of Energy, Nuclear Energy.
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October 13,2010

ChairmanGregoryJaczko
Nuclear Regulatory Commission
11555 Rockville Pike

Rockville, MD 20852

Dear Chairman Jaczko:

We arewriting to express our concern regarding reports that you areunilaterallyhalting the Nuclear
Regulatory Commission's (NRC) review of the Department of Energy's (DOE) license application
for the nuclearwaste repository atYucca Mountain.

Recent media reportsassert that you directed NRC staff to begin terminating review ofDOE's
licenseapplication, consistent with the language of the Fiscal Year 2011 (FY 11)budget request,
despite the fact that Congress has yet toapprove the FY 11 budget.' This action has been justified in
a guidance memo which argues, "the [continuing resolution] legislation does not include specific
restrictions on spending funds. Therefore, the staff shouldcontinueits activitieson the Yucca
Mountain license applicationin accordance with the Commission's decisions on the FY 2011
budget.."2 However, basing funding and operational decisions on submitted budget requests, not
appropriations bills signed into law, is suspect Even the NRC spokesman, David Mclntyre, noted
that hewas "not sure whether there was aprecedent for [your] decision."3

Your directive is even more alarming given the current status of the license application. As you
know, the Atomic Safety and Licensing Board(ASLB) rejected DOE's motion to withdraw the
licenseapplication on June 29,2010. Accordingto the ASLB, DOE lacks the authority to overrule
clearCongressional intent for NRC to review the license applicationofYucca Mountain as a nuclear
wasterepository. As you know, Congress passed the Nuclear Waste Policy Act of 1982(NWPA) to
centralize the long-termmanagementofnuclear waste, including constructionofa safe and
permanent nuclear waste repository. In 1987, Congress amended the NWPA by designating Yucca
Mountain as the only option for a longer-term storage site by a vote of237-181 in the Houseof
Representatives and61-28 in the Senate. Congress reaffirmed Yucca Mountain's designation as the
only option fora long-term storage site in 2002by a voteof306-117 in the Houseof Representatives
and60-39 in the Senate. Again in 2007, the Houseof Representatives overwhelmingly rejected,by a
vote of 80-351, anattempt to eliminate funding for theYucca Mountain nuclear wastedisposal
program. Additionally, on July6,2010,91 Members ofCongress sentDOEa letter expressing
concernwith theirdecision to immediatelyclose Yucca Mountain.

The commissioners have not yet issueda ruling on appeal; therefore, unlessthe commission
overturns the ASLB decision, the NRC must considerthe licenseapplication. Your unilateral

' hllD^/www.lvfi.a)in/rwws/iirc<hairniii»-dirccls-sU)ppa>!ct)f-viiLc;i-rvvicw-ll)4458878.1itnil
1U.S. Nuclear Regulatory Commission, "Guidance Under aFiscal Year 2011 Continuing Resolution." October 4,
T0\0.
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Chairman Jaczko

October 13,2010
PageTwo

decision silencesthe opinions of the othercommissioners on the pending appeal.Further, legal
challenges in federal court are imminent pending final action from the NRC. Your directive gives
the appearance ofcoordinatedaction between you andDOE, which suggests an additional level of
impropriety.

In light of the reports, we request answers to the followingquestions:

1. On what legal authorityare you grounding your decision to terminate review of the license
application based on a budget request rather thanexisting law?

2. What specific actions have been taken or will be taken to terminatereview of the license
application, including all actions relatedto NRC staff review of the application?

3. How does halting NRC review of the license application influence the pending appeal of
ASLB's ruling?

4. How will your decision impact future legal challengesto DOE's motion to withdraw?
5. How areyou ensuringthat NRC is prepared to resumeconsideration of the license

application if the commission and courts uphold ASLB's decision?
6. What communication specifically relating to this decision have you had with the offices of

Secretaryof Energy Chu, Senate Majority LeaderReid, or the White House?

Pleaserespondby October 27,2010. We appreciate your cooperation.

Sincerely,

JirhlSensenDrenner / Joe Barton

Ranking Member / Ranking Member
Select Committee on Energy Independence and v Energy and Commerce Committee
GlobalWarming

Ranking Member Ranking Member
Science andTechnology Committee Natural Resources Committee



UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 205554001

JSSSSSSm. October 13,2010

Andrew A. Fitz

Senior Counsel

Office ofthe Attorney General of Washington
2425 Bristol Court, SW, 2d Floor
Olympia, WA 98504-0017

Dear Mr. Fitz

Your letter ofOctober 6,2010, asked whether the Nuclear Regulatory
Commission (NRC) staff, "apparently at the direction ofChairman Jazcko, hasceased (or
is in the process of ceasing) work" on the Department ofEnergy's (DOE's) application
for NRC approval ofa high-level waste facility at Yucca Mountain, Nevada. Pointing to
"media accounts," your follow-up letter on October 7 sought certain "written materials"
"concerning cessation of license application review."

I have enclosed an October 4, 2010, memorandum signed by both the NRC's
Chief Financial Officer, James E. Dyer, and the NRC's Executive Director for Operations,
Richard W. Borchardt. The Dyer-Borchardt memorandum provides guidance to NRC
staff offices on budget execution, given that Congress has not yet acted on NRC's Fiscal
Year 2011 budget submission. The agency currently is operating under a Continuing
Resolution (CR) that expireson December 3 (Pub. L. 111-242,124 Stat. 2607 (Sept. 30,
2010)).

With respect to the high-level waste program, the Dyer-Borchardt memorandum
states that the CR "does not include specific restrictions on spending funds." It then
directs the NRC staff to "continue its activities on the Yucca Mountain license
application in accordance with theCommission's decisions on the FY 2011 budget using
available Nuclear Waste Fund resources during the CR."

The Commission's proposed FY 2011 budget - issued in early 2010 and available
on NRC's website - pointed to DOE's possible filing ofa motion to withdraw its Yucca
Mountain application, and sought sufficient resources (ten million dollars) for"orderly
closure" ofNRC's effort. See NUREG-1100, Volume 26, CongressionalBudget
Justificationfor FY2011 (Feb. 2010), at pp. 9-10, 55-57, 94-95. "This would involve
archiving material, completion of sometechnical work, knowledge capture and
management, and maintenance ofcertain electronic systems to support these efforts." Id.
at 95.

I cannot provide further information on this subject in advance ofCommission
consideration ofthe "Motion for a CommissionOrder Restoring the Technical Review of
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the Yucca Mountain License Application" that you, along with your colleagues
representing South Carolinaand Aiken County, filed late last week. In addition, related
issues remain before the Commission on Nevada's "Petition for Reliefwith Respect to
Possible Issuance of a Partial Safety Evaluation Report for Yucca Mountain" (filed June
14,2010).

As for your request for a copy ofwritten communications to the NRC staff from
Chairman Jazcko or from other NRC Commissioners"concerning the cessationof license
application review," I have inquired and identified no such documents. Your letter also
seeks documents containing staff-to-staffcommunications. Other than the enclosed
Dyer-Borchardt memorandum, I am awareofno such documents, but I hasten to add that
I have not surveyed the entire NRC staff, which is quite large.

To avoid any future misunderstanding, please do not construe my response to
your inquiry as agreement with the suggestion in your October 6 letter that information
on NRC budget execution duringthe CR period relates to your pending litigationor falls
under any mandatory-disclosure obligation. As you know, the Federal Rules ofAppellate
Procedure provide for no discovery in direct-review actions in the courts ofappeals. The
NRC maintains a public website, where manyNRC documents are publicly available, as
well as a Freedom of Information Act program enabling the public to seek additional
agency records.

Sincerely,

/w2\ Cordes

/ / Solicitor

cc: Service list in In re Aiken County, No. 10-1050 & consolidated cases (D.C. Cir.)
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October 14,2010

Dear Chairman Jaczko,

On behalf of the Sustainable Fuel Cycle Task Force Science Panel, we are writing to you and your fellow
Commissioners to express our strong objection to the NRC staff being directed to stop work on the nearly
completed Volume HI Yucca Mountain Safety Evaluation Report. We urge that the NRC staff be allowed
to complete their work in accordance with the Nuclear Waste Policy Act.

The NRC has spent over $500 milliondollarsduring the last 25 years examining the public healthand
safety aspectsof Yucca Mountainand is nowjust weeksaway fromreaching very important scientific
conclusionsregardingthe long term performance of the site. The public and scientificcommunityhas a
right to knowthe NRC staff conclusions regardingtheircomprehensive analyses of the performance of
the site relative to the stringent NRC and EPA regulations.

We understand the Administration would like to withdraw the Yucca Mountain license application, but it
has not been withdrawn. Furthermore, the Atomic Safety and Licensing Board has determined that the
Nuclear Waste Policy Act dictates that the application may not be withdrawn and that licensing continue
unless Congress changes the statute. There has been no Congressional action to justify halting the
ongoingstaff review, thus the staff scientificwork to completetheir Safety EvaluationReport sections
should be allowed to continue.

The global scientificcommunity has great respect for the technical competenceofthe NRC staff and
deserves to see the results of the staffs regulatory performance findings. The NRC staffand the
Commission have a long-standing tradition of independence from considerations of cost, schedule, and
political influence when rendering its decisions and in providing complete and accurate information to the
public.

We respectively request that the Commission reverse the "stop work" direction and allow the staff to
finish their work and release their findings to the public. Free, open and transparent access to all
scientific information is a critical foundation for the establishment ofan effective waste disposal program
for the future.

Sincerely,
Science Panel

Isaac Winograd, Ph.D.

Charles Fairhurst, Ph.D.

Sustainable Fuel Cycle Task Force Science Panel

-to^^a-Sstt— Z^^S*^*
Wendell Weart, Ph.D.

1). U)<m.*«. hiiblL

D. Warner North Ph.D.

Eugene H. Roseboom Jr., Ph.D.

CC: Commissioner Kristine L. Svinicki, U.S. Nuclear Regulatory Commission
Commissioner George Apostolakis, U.S. Nuclear Regulatory Commission
Commissioner William D. Magwood, IV, U.S. Nuclear Regulatory Commission
Commissioner William C. Ostendorff, U.S. Nuclear Regulatory Commission
R. William Borchardt, Executive Director ofOperations, U.S. Nuclear Regulatory Commission
James Dyer, Chief Financial Officer, U.S. Nuclear Regulatory Commission
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Commissioner Svinicki's Comments on COMWCO-10-0002

Commission Direction on Staff Budget Guidance Under

Fiscal Year 2011 Continuing Resolution

I approve Commissioner Ostendorffs proposal, contained in COMWCO-10-0002, that during
the pendency of the Fiscal Year 2011 Continuing Resolution, the staff continue to follow its
schedule for completing and issuing the Safety Evaluation Report (SER) volumes and further,
that the staff continue to work on any remaining SER volumes until fiscal year 2010 funds are
exhausted. I agree that, whatever the ultimate disposition of the Yucca Mountain license
application and associated activities, complete SER documents should be a matter of public
record and will be the best vehicle to memorialize the scientific knowledge and analysis gained
during the technical review. Consequently, the staff should continue to work on and issue the
remaining SER volumes according to its stated schedule, at the rate for operations appropriate
given the proposed fiscal year 2011 budget, as augmented by prior year high-level waste (HLW)
carryover funds and fiscal year 2010 reprogrammed HLWfunds remaining from fiscal year 2010
appropriations.

I fundamentally disagree with the direction contained in the October 4, 2010 memorandum,
issued by the Executive Director for Operations and Chief Financial Officer, instructing Staff to
follow the Commission's fiscal year 2011 budget direction for carrying out HLW review activities
during the continuing resolution. I find this directive inconsistent with the intent of the
Continuing Resolution. Section 101 of the Fiscal Year 2011 Continuing Resolution provides that
the funds to be appropriated are those "as provided in the applicable appropriations Act for
fiscal year 2010 and under the authority and conditions provided in such Acts, for continuing
projects or activities ... that are not otherwise specifically provided for in this Act." Since the
Continuing Resolution does not specifically provide for the NRC to follow its fiscal year 2011
budget request, nor does it provide specific limitations on the use of HLWfunds, the NRC
should continue to carry out the Yucca Mountain review activities in accordance with its fiscal
year 2010 budget to "support the ongoing license review by funding the NRC staff conducting
technical license application review activities."

In contrast, the fiscal year 2011 budget request - which is currently sitting before Congress -
describes the "orderly closure" of technical review activities, including knowledge capture and
management, and archiving of material. But this is not all that the fiscal year 2011 budget
states with respect to the HLW program. It also explains that "orderly closure" activities are
conditioned upon certain events taking place first: "Upon withdrawal or suspension of the
licensing review, the NRC would begin an orderly closure..." Neither of these events has
occurred, and commencing closure activities now is contrary to the Commission's express
direction. Therefore, my view on the appropriate scope of activities under the continuing
resolution is further fortified by the fact that the conditions for transitioning to orderly closure of
the review have not been met.

Furthermore, at the time of the Commission's deliberations on the fiscal year 2011 budget
proposal, the Administration was contemplating options for the Yucca Mountain license
application and the Department of Energy (DOE) had not submitted its motion to withdraw. My
approval of the fiscal year 2011 budget proposal was predicated on continuing the technical
review of the application, while recognizing that the NRC's ability to do so was influenced by
other imponderables, such as DOE's ability to support the review. The "fog of war" environment
that clouded the future of the Yucca Mountain license application could not, and did not,
anticipate with any precision the circumstances that the NRC faces today.



Ultimately, I agree that this is a significant policy matter warranting Commission deliberation and
action. In my opinion, we would have been better served had the CR guidance memorandum,
at the very least, requested Commission direction on the use of Nuclear Waste Fund resources
during the continuing resolution. Absent that request, however, I support fully Commissioner
Ostendorffs proposal.

Kfistine L. Svinicki 10////10



UNITED STATES

NUCLEAR WASTE TECHNICAL REVIEW BOARD
2300 Clarendon Boulevard, Suite 1300

Arlington, VA 22201

October 16,2010

The Honorable Warren F. Miller, Jr.
Assistant Secretary for Nuclear Energy
U.S. Department of Energy
1000 Independence Ave., SW
Washington, DC 20585

Dear Dr. Miller:

The U.S. Nuclear Waste Technical Review Board held a public meeting in Idaho
Falls, Idaho, on June 29,2010. The principal topics were (1) management and ultimate
disposition of the spent nuclear fuels (SNF) and high-level radioactive wastes (HLW) that are
the responsibility of the U.S. Department of Energy's Idaho Operations Office (DOE-ID) and
the Naval Nuclear Propulsion Program and (2) future technologies and activities that could
affect the amounts and forms of SNF and HLW that will require management and disposal or
could affect the radioactive hazard levels ofthe SNF and HLW over time.

Several of the 11 people who made presentations at the meeting were employees of
DOE's Office ofNuclear Energy (DOE-NE). We greatly appreciate their participation and
the quality of their presentations.

The Board was established as an independent federal agency in the 1987 amendments
to the Nuclear Waste Policy Act. The Board's statutory role is to review the technical validity
ofactivities undertaken by the Secretary of Energy related to implementation of the Nuclear
Waste Policy Act. The Board reports its findings and recommendations to Congress and the
Secretary of Energy at least twice a year. According to the legislative history, the Board is
expected to make its recommendations before decisions are made, not after the fact. Thus, the
Board established a practice many years ago of sending a follow-up letter after each of its
public meetings to the appropriate DOE program managers. This letter continues that
practice.

Extended Storage and Subsequent Transportation of SNF

When a repository or storage location for SNF will be available is not known at this
point, and that uncertainty may continue well into the future. The Board believes that studies
should be undertaken to identify and plan for actions that are needed for preventing problems
from occurring during the transportation, repackaging, or disposal of SNF following extended
periods ofdry storage. Studies ofthe safety, cost, and technical issues associated with various
alternatives for managing, packaging, and transporting the SNF also would be invaluable to
the Blue Ribbon Commission for America's Nuclear Future, to the Office of Environmental
Management for its long-term planning, and to the Board in setting priorities for its technical
peer review.

bjg14SvF



DOE-NE's Used Nuclear Fuel Disposition Program

The Board realizes that the Used Nuclear Fuel Disposition Program is still in its
formative phase and may be affected by congressional direction and funding for fiscal year
2011. A program that identifies alternatives and conducts scientific research and technology
development to enable and optimize storage, transportation, and disposal of SNF and HLW
generated by existing and future nuclear-fuel cycles would be helpful to decision-makers and
technology-implementers. Each element of the program should have clear objectives and be
integrated with other DOE-NE programs, particularly those of the Office of Fuel Cycle
Research and Development.

Some aspects of DOE-NE's Used Nuclear Fuel Disposition Program proposed for
fiscal year 2011 appear similar to the Science & Technology (S&T) Program that DOE's
Office ofCivilian Radioactive Waste Management (DOE-RW) established in 2003. The S&T
Program was explicitly distinct from the mainline DOE-RW activity ofdeveloping an
application for a license to construct a repository at Yucca Mountain. The goals of the S&T
Program were to (1) improve existing technologies and develop new technologies for
achieving efficiencies and savings in the waste management system and (2) increase
fundamental understanding of repository performance. Although intended to be permanent,
the program was suspended in 2008, just when it had assembled several teams of highly
qualified engineers and scientists who were producing significant results. The Board strongly
endorsed the S&T program. In the Board's view, the need for a similar effort, such as the one
being defined by the Used Nuclear Fuel Disposition Program, is even greater now because the
scope ofscientific and technical options has grown substantially. However, the experience of
the S&T program demonstrates that a fully successful program requires continuity.

According to the proposed fiscal year 2011 budget for the Used Nuclear Fuel
Disposition Program presented at the meeting, $12 million is allocated to "science programs
transferred from RW to NE." Because the level of science activity in the fiscal year 2010
DOE-RW program appears much smaller, the Board would appreciate receiving more
information about the science programs that will be transferred from DOE-RW to DOE-NE.

Thank you for helping make the Board's meeting in Idaho Falls a success.

Sincerely,

bjgl45vF

Q
B. John Garrick

Chairman
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October 19,2010

Mr. Hubert T.Bell

Inspector General of the Nuclear Regulatory Commission
11545 Rockville Pike

Rockville, MD 20852

Dear Mr. Bell,

Recent news reports have indicated that Chainnan Gregory Jaczko is delaying a ruling on
whether the Department of Energy has the legal authority to withdraw the license for the Yucca
Mountain Repository in Nevada. Because of these reports, we areasking you to convene a formal
investigation into the Chairman's recent actions to shut down the project.

As you know, Yucca Mountain was designated as the nuclearwaste repository by the United
StatesCongress in legislation signed by the President as pari of the NuclearWaste Policy Act of 1982
(NWPA), as amended in 1987. In 2002, Congress passeda Joint Resolution reaffirming the site as the
country's nuclearwaste repository. Despite these actionsand the fact that Congress to date has
continued to provide funding for Yucca Mountain, the actions by the Chairman make us concerned that
he has overstepped his authority by making a decision to terminate the reviewof the license application
based on his FY 2011 budget request, which has yet to be approved by Congress. We are concerned that
this unilateral decision by theChainnan is undermining theintent of theCongress and possibly the
Commission, as it is ourunderstanding thatat least one Commission member has issueda memo
detailing his objections to the Chairman's actions.

Countless times Congress hasreaffirmed that we must havea pennanent storage site to protect
the public and theenvironment, as well as to continue to develop nuclear power in the United States.
Nuclear power accounts for twenty percent ofour electricity supply and is expected to grow
substantially in the next several decades. Additionally, (he average nuclear plant generates
approximately $430million in the local community and theoperation ofa nuclear plant creates 400 to
700 permanent jobs. Any delay to advance nuclear power places oureconomy and national security at
risk. Playing political games with this issue, which has been suggested in the news, has already cost
taxpayers $1 billionthrough lawsuits filed and that number is expected to increase to over $50 billion in
thenext twenty years, not to mention that the federal government has already spent $9 billion
constructing the Yucca Mountain project and this would also be wasted money. At a time when we
have a nearly $14 trillion debt, these actionsare unwise anddeserve your attention. Therefore, wc
appreciate your fair and expedited review of the Chairman's actions and this situation.

Thank you for your attention to this matter.

Prl Whi»fii>lrl /Fred Upton Ed Whitfield
Member ofCongress Member of Congress
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12021JM-2HI

The Honorable Gregory B. Jaczko
Chairman

United States Nuclear Regulatory Commission
Mail Stop 0-16G4
Washington, DC. 20555-0001

Dear Chairman Jaczko:

We are writing to protest your premature and partisan closure ofthe
Nuclear Regulatory Commission's (NRC's) consideration ofthe
Yucca Mountain license application. We are concerned that your
actions call into question whether the NRC, underyour leadership, will
be able to maintain its historical role as an independent regulatory and
oversight body. If continued, your actions may seriously erode the
NRC's relationship with this subcommittee.

On October 4,2010, NRC's staff received your guidance on program
execution during the fiscal year 2011 continuing resolution (CR).
Your direction states that,".. .staffshould continue its activities on the
Yucca Mountain license application in accordance with the
Commission's decisions on the FY 2011 budget...". You were also
recently quoted as saying, "From an administrative standpoint I'm
moving the agency to close down because that's really what our Fiscal
























































































































































