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Impaired driving investigations are some of the more complicated investigations that patrol officers in Maine encounter on a regular basis.  Case law is ever changing, training standards are often updated, and OUI arrests are heavily litigated in court.  Given these circumstances, it is not surprising to find both experienced and newer officers – especially those who may not often have the opportunity to make frequent OUI arrests – confused about certain exacting standards.

As an experienced Standardized Field Sobriety Testing (SFST) and Drug Recognition Expert (DRE) instructor for the basic and in-service training level at the Maine Criminal Justice Academy, I have noticed a number of recurring issues that seem to cause confusion in OUI training and enforcement.  This article, written for patrol officers investigating impaired driving situations, uses questions asked from SFST classes to address these issues and offer reasonable suggestions for clarification.

This article is not intended as the final authority on these situations; there are many different ways to deal with the issues discussed.  These suggestions are simply offered as sound advice to give the case every possible chance of successful prosecution.  Officers should defer to departmental procedures and the direction of their local district attorney’s office in any confusing impaired driving investigative situation they may encounter.

1) The suspect refuses to perform field sobriety tests.  What’s the best strategy to deal with this situation?

The Maine Supreme Court has decided several cases in recent years where either field sobriety tests were not conducted or the court discounted them.
  In each case, the Court looked at other factors when considering the officer’s probable cause decision to arrest.  These factors included such things as operation of the 
vehicle, cooperation of the driver with the officer, bloodshot eyes, smell of intoxicants, admission of drinking, denial of recent drinking—with a strong smell of intoxicants—and refusal to take the field sobriety tests.  
In these cases, the Court looked at these commonly accepted signs of intoxication and considered them relevant.  They also noted other examples of suspicion commonly used in making probable cause decisions, such as implausible answers and furtive conduct.  The court stated very plainly that the right combination of these factors easily meets the probable cause burden needed for an arrest, without the use of field sobriety tests.

The Court clarified that the probable cause standard for an OUI arrest is very low.  In fact, in State v. Webster, 754 A.2d 976 (Me. 2000), the court reminds us that officers have a public safety duty to investigate these situations thoroughly and, if necessary, to remove these dangerous drivers from the road.

However, remember that the standard for arrest does not meet the burden of proof needed for a conviction in court.  In other words, just because an officer may have enough for an arrest in certain narrowly defined circumstances without field sobriety tests, it does not automatically mean that this same evidence alone will prove the case in court.  Officers need to conduct each OUI investigation as thoroughly as possible prior to the arrest in order to enhance the likelihood of a conviction.  This is why, despite any recent case law, standards for the investigation of impaired drivers will not change and field sobriety testing continues to be vital to OUI cases.  This is especially true in cases where the suspect either refuses a BAC test or, for whatever reason, the BAC test becomes inadmissible.  
The most successful OUI investigators use patience and people skills in these types of situations.  Fortunately, it is a very rare occurrence when a suspect will be completely uncooperative.  Most will give you some evidence.  Try everything possible to get suspects to at least attempt any kind of field sobriety tests; talk to them and note everything that they say.  A wise prosecutor once told me that “nothing convicts a defendant in front of a jury like their own words.”  Give them the opportunity to explain away the situation and they will most likely take it.  At some point, before unreasonably intruding on the suspect’s liberty, you need to evaluate the evidence collected and decide if it meets the probable cause standard for arrest.

2) Some officers read Implied Consent to every OUI arrestee before administering the chemical test.  Is this a good practice?

This is not necessarily a bad practice, but it can needlessly complicate and lengthen the OUI investigation.  I don’t conduct my investigations this way because of this.  I have also found that on rare occasions in reading Implied Consent, a suspect (who was both cooperative and taking a test or on the fence about it) may be inadvertently influenced not to take the test.  Suspects can mistakenly interpret Implied Consent as giving them a choice about taking the test.

Maine has no separate criminal offense for refusing a chemical test upon demand by a law enforcement officer.  However, under State law, motorists 
suspected of OUI have a duty to submit to the test and will incur consequences for disregarding this duty.  If they are cooperative and willingly take a test, there is no requirement on your part to notify them of their duty to take a test.  You must only notify them of that duty if they will not adhere to it.  To read Implied Consent on a regular basis, when it isn’t needed, serves only to confuse a suspect whose judgment is most likely impaired anyway.  
3) What’s the story with tongue rings?  I’ve had several knowledgeable people tell me different things.  How should I get a chemical test from a suspect if he or she has a tongue ring?

There is a short answer and a long answer to this question.  The short answer is easy.  In order to be assured that the test will be admissible in any subsequent court or administrative proceedings regarding the OUI, require the suspect to take a blood test.  
The long answer is a bit more complicated.  Essentially, the training guidelines that govern the administration of an Intoxilyzer test are not clear on two points: (1) what a foreign object is, and (2) when officers should remove a tongue ring.  Because the guidelines are open to interpretation on this matter, some legalists have interpreted the guidelines to mean that a tongue ring must be removed prior to any breath testing or the test violates training guidelines and is therefore inadmissible.  Some legal authorities in Maine have agreed with that argument.  At the time of this article, the training guidelines are being reworked in an attempt to resolve that conflict.

Additionally, there is the matter of whether or not a tongue ring (or the like) present in the mouth will affect the outcome of the Intoxilyzer test.  There are conflicting views on the matter and the Maine courts have not conclusively addressed it.  
There is scientific research indicating that a tongue ring will not interfere or alter the test results at all.
  In preparation of this article, I spoke with Chemists Robert Morgner and Steve Pierce at the Health and Environmental Testing Laboratory in Augusta.  They both concurred with the scientific evidence that a tongue ring will not affect the test in question.  
However, defense attorneys—who are doing their job in arguing anything reasonable—will argue that a test conducted with a tongue ring can’t be reliable.  They may even be able to produce experts that will testify to the same.  This has a high probability of raising doubt in a jury trial.  
Regardless of whoever is correct, there is a deeper point to consider here for patrol officers.  Whether or not the training guidelines require police officers to remove a tongue ring and whether or not the test result will be affected by the presence of a tongue ring is not a question that officers—lacking expert chemical testing credentials—can answer absolutely in court.  The court will most likely require outside expert testimony to resolve this problem.  These experts will not be available for 
every OUI trial and needing them makes the case significantly more difficult for your prosecutor.  Therefore, the case ends up as a prime candidate for a drop-down.  
Robert Knight, hearings examiner for the Secretary of State, suggests the easiest solution to this problem in his article Common Problems Arising in OUI Hearings.
  Why not remove anything that can be removed from the suspect’s mouth in every case?  When that is done, you completely delete that entire line of questioning from the defense attorney’s arsenal and bypass this tricky mess completely.  If you do have the suspect remove the tongue ring before administering an Intoxilyzer test, be sure to visually inspect the mouth for any blood.  It is helpful to ask the suspect questions about how long he or she has had the piercing and include that information in the report.  
Certainly, there will be times when officers can’t get a blood test administered.  In those cases the experts will have to be called in.  But when officers get blood drawn, they simplify the case for all involved and get a more accurate and reliable BAC result for best prosecutorial chances.  
4) Do I need to be certified to administer the Horizontal Gaze Nystagmus (HGN) test?

There is no certification for HGN in Maine and there never has been, as far as I am aware.  This is a misnomer that is reiterated by officers, prosecutors, defense attorneys and judges alike.  There is an SFST proficiency test for police officers in Maine, and either an officer is or is not proficient.

HGN is part of the battery of the SFST now taught as part of the Basic Law Enforcement Training Program.  The proficiency is granted to an officer who successfully completes the 24-hour NHTSA approved training curriculum, completes ten field tests within six-months of the classroom portion and subsequently passes a proficiency check by a certified SFST or DRE instructor.  There is a proficiency in SFST offered by MCJA, but nothing specific for HGN.  The proficiency is awarded by the Academy in the form of a course completion certificate in SFST.  
Once you are deemed proficient in SFST, you are theoretically properly trained to administer and interpret the SFST battery.  This does not mean that the officer must be proficient in SFST to administer the tests; it merely means that if the officer administers the SFST tests and has not been deemed proficient, the tests may come under more scrutiny in court and related proceedings.  In some venues, officers may be able to testify as to what was observed during the test, but in others the test may not be admissible.  It is completely up to the judge or hearings examiner overseeing the case as to whether or not your HGN testimony will be heard.  Unfortunately, there is little consistency in this area.  
If you have taken the 24-four hour SFST class and did not complete the field test portion within the required time frame, you are SFST trained but not SFST proficient.  You may take a four-hour SFST refresher, which will give you another year to get the required tests and complete your proficiency.

If you are not SFST proficient, but still want to use the HGN test, the simplest thing to do is to just give one extra test in addition to the three SFSTs.  That way, if the HGN test gets thrown out, there are still three viable tests.  
5) My Intoxilyzer certification expires next month, but I can’t get to an Intoxilyzer class in time to recertify.  How long is the grace period to recertify?

The grace period to recertify varies from officer to officer and it is a bit confusing.  The rule
 reads that Intoxilyzer certifications expire at the end of the calendar quarter, three years from date of original certification.  For example, if you originally became certified on January 1, 2005, you could give Intoxilyzer tests until March 31, 2008.  Technically you would have a three-month grace period.  However, if you became certified on March 31, 2005, your certification would expire on March 31, 2008, and you would have no grace period.  
Intoxilyzer operators can only recertify in the calendar quarter the certification expires.  If you were originally certified on any date between January 1, 2005, and March 31, 2005, the only time you can take the refresher class is between January 1, 2008, and March 31, 2008.  If you become a certified Intoxilyzer operator on April 1, 2005, you remain certified until June 30, 2008.  You are only eligible to take an Intoxilyzer recertification class between April 1, 2008, and June 30, 2008.  
The Academy assists by sending out notifications to officers when they are in their respective calendar quarter of expiration.  If you can’t find a scheduled Intoxilyzer refresher class in the current quarter that you expire, you can contact an Intoxilyzer instructor.  If the instructor is willing to conduct a one-on-one class that meets all the requirements of a refresher and submit the proper paperwork, you will be recertified.  The class does not have to be scheduled ahead of time with you MCJA regional training coordinator.  
Those that do not recertify within their expiration calendar quarter become decertified and must take the original Intoxilyzer operators class all over to become certified again.  
6) What about videotaping OUI stops?

I’ve always been on the fence about video cameras in OUI cases.  Ultimately, it probably is a good thing in most cases, especially if there is a question of fact involved.  Videos offer protection to the officers from false allegations or in circumstances where the suspect says you never asked him a certain question, when in fact you did.  
I have always suspected that videotapes can present problems in low test cases where the suspect performs well in the psychophysical tests – especially in jury trials.  However, from the people I’ve spoken to who use them, this does not seem to be the case.  I think the most important thing to remember about video cameras is that if you choose to use one, make certain that you keep the tape and inform the DA’s office that one does exist.  There have been cases that were lost because the officer taped the arrest and then either taped over it or failed to make it available for court.  If you make 
a video of an OUI stop, arguably the tape is evidence and should be treated as such.  Failing to make this evidence available at any subsequent court proceeding may be grounds to dismiss the case.  
7) Where can I get updated information about Maine OUI Enforcement, chemical testing and DRE evaluation procedures on a regular basis?

www.mainedre.homestead.com is probably the best place to start.  It is not an “official” State of Maine site but is updated regularly by one of the DRE regional coordinators who is in constant contact with the training coordinator at MCJA at the time of the writing of this article.  From this site you can follow the links to an Internet list serve on Yahoo news groups entitled: maineOUIenforcement.  If you become a member, you will receive periodic emails regarding current topics of discussion in OUI enforcement in Maine, links to websites of interest, and occasional downloads of relevant case law.  As a member, you can also post questions that usually get answered by the group in a timely manner.  Another good source of law enforcement information in general is the Maine Law Officer’s Bulletin.  This bulletin is disseminated electronically every month and can be found here: http://groups.yahoo.com/group/MaineLawOfficersBulletin or, for the current and all past issues, http://www.state.me.us/ag/investigations/Bulletin.
8) Do officers need to give field sobriety tests to juveniles/minors or conditional license holders suspected of an administrative zero tolerance violation? 

Yes.  A thorough OUI investigator will approach each OUI investigation as if the suspect is going to refuse the BAC test.  That includes asking all the standard questions and administering the appropriate field sobriety tests.  In doing so, you not only add important peripheral and circumstantial evidence of intoxication that might have otherwise been missed, but you also help build a solid case in the event that the suspect does refuse or for some evidentiary reason the test gets thrown out in court.  
If the suspect refuses or if you lose the test in court, your case is left with very little evidence.  Of course, it is impossible to predict which suspects will refuse or which tests will be lost.  So, in my opinion, you establish much better investigation credibility if you always administer the SFST and never cut corners.  This credibility is more important than any single case and will follow you in all your subsequent administrative and court related procedures.  
9) How detailed should officers be when describing the results of the SFST tests in their report?

There are two schools of thought on this matter, and there are good arguments both for and against each one.  The answer is really your personal opinion on what works best for you and your local district attorney’s office.  
As a general rule, you can never be too detailed in a police report.  The more detailed you are about the SFSTs, the better.  More detail will allow you to better remember the subtle nuances of the field sobriety tests when it comes 
time to testify before a jury.  For a jury, probably hearing about a field sobriety test for the first time, more detail allows the jurors a better understanding of the entire process and how it was that you came to the decision you did.  And finally, more detail means that you will probably describe more accurately the things the suspect did properly in addition to the things the suspect did improperly.  Presenting your evidence in as unbiased manner as possible is always a good thing.  
There are those who argue for purposes of practicality that recent court decisions, such as Webster and cases with low BACs that are candidates for drop-downs, allow officers to be less detailed in describing the exacting performance on the field sobriety tests.  For example, why write a page long narrative on the walk and turn for a case with a .08 BAC test when you know the district attorney’s office will automatically drop it to a DTE?  Or, in the situations when you have a tremendous amount of circumstantial and direct evidence along with a confession that alone will convict the suspect, is it really a good use of resources to take three hours producing a document that you could write – albeit in less detail – in an hour?  These are hard arguments to counter from some perspectives.

The best procedure to use probably depends upon the officer.  Newer officers – or those who make infrequent OUI arrests – should always write as much detail as possible and refrain from using too much scientific and technical terms.  Experienced officers who make a consistently significant amount of OUI arrests can produce a report that is less descriptive on the exact details of the field sobriety tests and still have plenty of admissible evidence for successful prosecution of the case.  This question provides officers with a great opportunity to communicate with the local district attorney’s office and seek guidance on what the DA would like to see in the OUI report.  
10) What about persons suffering from a medical problem that makes them appear drunk?

There are several medical conditions that can make someone appear drunk.  Certain forms of diabetes, epilepsy, and a closed head injury are among the most notable.
  However, just because people suffer from these conditions doesn’t mean they aren’t driving drunk.  Conversely, if they truly have one of these conditions, they could appear intoxicated when they really aren’t.  The investigating officer has the burden to prove what the truth really is.

There are three basic things to keep in mind when investigating these types of situations:
1) History.  What is the history of this encounter?  Was this a stop for operation, a call from a citizen or an accident that an officer came upon?  Most who suffer from these medical conditions, if they are in an active phase of their respective condition, won’t be physically able to drive.  What is the medical history of the suspect?  It is rare for a person who has no history of epilepsy or diabetes to spontaneously go into a physically impaired state caused by that disease.

2) Is there an odor of intoxicants?  This is a clue only.  If there is an odor then the officer is most likely dealing with alcohol – at least at some level.  However, if there is no odor, it does not conclusively mean that alcohol or drug impairment is not involved.  
3) Is there HGN?  None of the medical conditions that mimic alcohol intoxication cause HGN.  If HGN is present, either alcohol or a CNS depressant drug must be involved.
  If HGN is lacking, it does not mean that alcohol is not involved at some level, but it is unlikely the sole cause of the impairment.  
The best piece of advice in this type of situation is to simply call an ambulance and have the suspect medically evaluated as soon as it is evident a medical problem could be contributing to the person’s altered state of mind.  EMT’s, particularly at the advanced license levels, have the diagnostic ability to determine if one of the aforementioned medical problems exists.  They may medically clear the person and the officer can continue on with the OUI investigation, or they may transport the motorist to the hospital to get the emergency medical care needed.  Either way, the officer has still made a positive contribution to the community by getting a driver who may be dangerous to themselves or others off the road.  
I’d like to thank the following people for their review and assistance on this article: Megan Gruber (editing); Robert Knight, Hearings Examiner, Secretary of State (review and editing); Officer Bob Libby, DRE, South Portland PD; Bob Morgner and Stephen Pierce, chemists, Health and Environmental Testing Laboratory, and; Officer William Scull, DRE, Presque Isle PD.

The author, Scot Mattox, is a sergeant with the Portland Police Department and a certified DRE Instructor, Intoxilyzer instructor, and EMT-Paramedic.

Case Law Update
Maine Law Court

Evidence Suppressed
Defendant ‘Seized’ for Purposes of Fourth Amendment
Because a reasonable person would not have felt free to disobey an order from a police officer, the officer's command to defendant to roll down his window constituted a seizure, and the evidence obtained thereafter was properly suppressed. The court noted that the case turned on the precise nature of the officer's statement and how a reasonable person would interpret that statement.

The State of Maine appealed from a judgment entered in the Bangor District Court granting Joshua Patterson's motion to suppress evidence obtained after a University of Maine police officer approached his parked vehicle.  The State argued that Patterson was not seized within the meaning of the Fourth Amendment, and that the evidence should have been admitted in the State's prosecution of Patterson for OUI and operating after suspension.  The Law Court determined that the District Court was correct in ruling that the officer seized Patterson by ordering him to roll down his window.

The facts of this case were not disputed.  Shortly after midnight on January 31, 2004, a University of Maine campus police officer observed Patterson's automobile, a red Saab, driving on the south end of the campus.  The officer observed the driver engage his turn signal and slow down as the Saab approached an intersection.  Before the turn, however, the driver disengaged the turn signal and continued down the road.  The police officer began to follow the Saab, but she did not engage the cruiser's emergency lights.  The cruiser followed Patterson's vehicle until it turned into a frequently used parking lot and pulled into a marked, legal parking space.  The officer did not observe any traffic violations or other illegal conduct.  The officer later testified that she was suspicious of the vehicle because of the initial, aborted turn and its "slightly erratic" acceleration and deceleration.  After Patterson's car pulled into the parking space, the patrol officer used her police radio and requested that another officer in an unmarked vehicle take over surveillance.  Another officer responded to the request.  Upon arriving in the parking lot, the second officer noticed that the Saab's engine was still running.  He saw the car's rear window begin to fog up, and noticed what appeared to be cigarette smoke coming from the passenger side.  After observing the car for five minutes, the officer pulled his unmarked car around the row of vehicles and parked it in a spot out of view of those inside the Saab.  The officer, who was wearing his uniform, got out of his car and approached Patterson's car.  He later testified that he was suspicious because the occupants had remained in the car on a cold night, rather than exiting the vehicle and proceeding indoors.  He suspected that the occupants might be using drugs or drinking alcohol inside the car.

As the officer approached the driver's side of the Saab, he saw that the door was shut and the windows were closed.  There were other vehicles parked in front of and beside Patterson's, but the officer testified that he did not block Patterson's vehicle from backing out.  The officer looked through the car's side window and saw two people inside the vehicle.  He observed nothing illegal.  He tapped on the window, and said, in a voice loud enough to be heard over the engine, "Please roll down the window."  After the officer tapped on the window, Patterson responded by opening the driver's side door.  At that time, the officer smelled cigarette smoke and alcohol, and he ordered Patterson out of the vehicle.   Patterson was later charged with OUI (Class D) and operating after suspension.  Patterson entered a plea of not guilty, and filed a motion to suppress all evidence obtained after the officer told Patterson to roll down the window.

At the hearing on the motion, the trial court heard testimony from the two police officers who saw Patterson's vehicle that night.  After the hearing, the court granted the motion to suppress on the grounds that Patterson was seized in the absence of any articulable suspicion for the seizure and therefore in violation of the Fourth Amendment.  In its written findings of fact, the court cited three factors that weighed in favor of its conclusion that a seizure took place: (1) the officer was in uniform, (2) Patterson had an expectation of privacy inside his car, and (3) the officer rapped on the driver's side window and requested that the window be rolled down.  The court concluded that "more probably than not, the defendant perceived the officer's acts 
and words as a command from a police officer and not as a request for a conversation." 

The State appealed the suppression ruling, arguing that because no detention or stop occurred, the officer’s conduct did not violate Patterson's Fourth Amendment rights.  The State did not argue that the police had the requisite articulable suspicion to detain Patterson at the time the officer approached the vehicle.  Therefore, the only matter at issue was whether the officer’s actions constituted a seizure for purposes of the Fourth Amendment.

The Court noted that an encounter between a police officer and a citizen implicates the Fourth Amendment only if the officer 'seizes' the citizen.  A seizure occurs when an officer, by a show of authority, in some way restrains a citizen such that he is not free to walk away.  The test for whether a seizure has occurred is an objective one, i.e., whether a reasonable person would have believed that he was not free to leave.  The police officer in this case made verbal contact with Patterson, telling him to roll down his window.  Whether this communication was sufficient to effect a seizure depends upon whether it was a polite request, or a command: the mere approach and questioning of such persons does not constitute a seizure.  The result is not otherwise when the officer utilizes some generally accepted means of gaining the attention of the vehicle occupant or encouraging him to eliminate any barrier to conversation.  The officer may tap on the widow and perhaps even open the door if the occupant is asleep.  However, the Court noted, a request that the suspect open the door or roll down the window would seem equally permissible, but the same would not be true of an order that he do so. 

The District Court ruled that the officer’s statement constituted an order.  The Law Court concurred that because a reasonable person would not feel free to disobey an order from a police officer, the officer’s command constituted a seizure, and the evidence obtained thereafter was properly suppressed.  The officer observed a vehicle parked among other cars in a well-used university parking lot.  He did not have any concerns about the safety of the driver; rather, he was concerned that students might be drinking or smoking marijuana in the vehicle.  Upon approaching the car, he did not smell any marijuana and saw no signs of illegal activity.  Without any evidence that Patterson was in distress or acting illegally, the officer instructed Patterson to roll down the window.  The Law Court agreed with the District Court’s conclusion that a reasonable person in Patterson's position would not feel free to decline the officers' requests or otherwise terminate the encounter. 

The Law Court said that this was an admittedly close case, turning on the precise nature of the officer’s statement, and how a reasonable person would interpret that statement.  The Court noted, though, that it was the trial court that actually heard the testimony of the officer; the Law Court declined to review a cold transcript and draw its own factual inferences about the tone of voice, volume, and circumstances of the officer’s statement.  The Law Court ultimately determined that the suppression order would be affirmed because the trial court reasonably could have found that the officer’s comment constituted an order.
State v. Joshua Patterson

2005 ME 26 (February 9, 2005)

http://www.courts.state.me.us/opinions/2005%20documents/05me26pa.htm
RECENT CASES OF INTEREST FROM THE FEDERAL CIRCUITS

Only First Circuit cases serve as direct precedence in Maine.  Cases from other circuits, however, are helpful in assessing disputed constitutional issues related to criminal procedure or civil liability.

Breaking the Law to “Enforce” the Law   

Defendant's conviction for being a felon in possession of a firearm is affirmed over his claim that the district court abused its discretion in excluding evidence of drug activity in the neighborhood and his efforts to combat it.

U.S. v. GANT

(7th Cir. February 01, 2005)

http://caselaw.lp.findlaw.com/data2/circs/7th/041970p.pdf
Warrantless Search Unlawful
The district court's suppression of evidence is affirmed where there was no emergency justifying a warrantless search and the officers anticipated that they would conduct the search and could easily have obtained a search warrant.

U.S. v. CHAMBERS

(6th Cir. February 02, 2005)

http://caselaw.lp.findlaw.com/data2/circs/6th/036298p.pdf
Reasonable Suspicion is an Objective Standard
A police officer's failure to address the purported reason justifying a traffic stop with a detainee does not nullify a reasonable articulable suspicion based on fact and law.

U.S. v. TIBBETTS
(10th Cir. February 03, 2005)

http://laws.lp.findlaw.com/10th/04-4072.html
Civil Liability

for Code 3 Responses
The intent-to-harm standard of County of Sacramento v. Lewis (1998) applies to an officer's decision to engage in high-speed driving in response to emergencies, and to the manner in which the police car is then driven in proceeding to the scene of the emergency.
TERRELL v. LARSON
(8th Cir. February 04, 2005)

http://caselaw.lp.findlaw.com/data2/circs/8th/031293p.pdf
Search Incident to Arrest

is Bright Line Rule
The Fourth Amendment permits police to search an automobile after arresting its recent occupant, even when evidence related to the crime is unlikely to be found.

US v. OSIFE

(9th Cir. February 22, 2005)    http://caselaw.lp.findlaw.com/data2/circs/9th/0410172p.pdf
Civil Liability for Unlawful Detention & Search

In a section 1983 action, the district court's denial of qualified immunity to defendant-police officers is affirmed where defendants lacked reasonable suspicion to detain and search plaintiff.

MORENO v. BACA

(9th Cir. March 07, 2005)    http://caselaw.lp.findlaw.com/data2/circs/9th/0255627p.pdf
Maine Law Officer’s Bulletin

The Maine Law Officer’s Bulletin is published about 10 times a year, and distributed electronically to subscribers free of charge.   Back issues are available on the Web at http://www.state.me.us/investigations/Bulletin.   Email subscriptions to the Bulletin are available to members of the criminal justice community.   Send email to Brian.MacMaster@maine.gov.   The email list is solely for the purpose of distributing the Bulletin and other pertinent law enforcement information.   Neither the list nor the names of subscribers are shared with any other entity for commercial or other purposes.

A Word about Opinion Summaries

In alerting law enforcement officers and other criminal justice professionals to legal decisions and trends, the Maine Law Officer’s Bulletin functions as a notification service.   The Bulletin is neither intended to be a comprehensive resource of case law nor a substitute for legal research or counsel.   Court decisions are posted on the Internet at various sites, thus providing the source for links to the full text of the cases.   Officers are encouraged to read the full texts of the opinions, and to consult with prosecutors or other relevant legal counsel for further clarification.

OFFICERS KILLED2004

154 officers died in the line of duty in 2004, nearly half of them in traffic-related accidents.  72 local, state and federal officers died from traffic-related accidents while 57, about one-third, died from shootings. A variety of causes led to the other deaths.  The number of deaths was six percent higher than the 145 reported killed in 2003 but nearly equaled the 153 killed in 2002.  In a six-year period, 1995-2000, officer deaths averaged 159 per year.  In 2001, the year of the Sept. 11 attacks, 234 officers died in the line of duty.  This year, the four most populous states led the nation with officer fatalities in double digits: California with 15, Texas with 14, Florida with 12, and New York with 11.  
Eight of the 154 officers who died across the nation were women.  Eight federal officers were killed in the line of duty in 2004, compared with just one the previous year.

In Defense of Self

and Others . . .

Issues, Facts, and Fallacies—
The Realities of Law Enforcement's Use of Deadly Force

Urey W. Patrick and John C. Hall

Foreword by Tom Clancy

In Defense of Self and Others comprehensively addresses the issue of the use of deadly force by law enforcement officers.  Beginning with a survey and analysis of the legal standards that define the authority of law enforcement officers to use deadly force, the book provides a detailed discussion of the practical elements that affect an officer's capacity to perceive a threat and to respond in an appropriate and timely fashion.  For example, observing that law enforcement officers are always in a reactive mode and responding to the actions of others, the book explains the limitations imposed by the principle that "action beats reaction" and that officers are generally compelled to make quick decisions under severe time constraints.

A thorough discussion of "wound ballistics" serves to emphasize the realities and constraints that arise, illustrating that officers do not possess a reliable means of instantaneously stopping a perceived threat and explaining why officers are trained to fire multiple shots. There are additional chapters that discuss tactics and training, physiological factors of high intensity stress, suicide by cop, the effects of policy and training on the ability of officers to make appropriate decisions regarding the use of force, and much more. Numerous case histories are cited to illustrate the points made.

Undoubtedly, the most unique aspect of this book is the expertise of the authors. Acquired during almost 60 years of combined law enforcement experience, Patrick and Hall's expertise reflects a blend of the legal with that practical that is unprecedented. It is also faithful to the admonition of the Supreme Court of the United States that a proper review of this topic must be from the "perspective of a reasonable officer on the scene." The book stands alone as a source of information for the law enforcement, legal, and educational communities. It will also be of great interest and benefit to the media, and to the general reader 
who is interested in this important and frequently controversial topic.
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Editor’s Note:  Many of the case summaries and studies in the book are police-involved shootings that have occurred in Maine.  One of the authors, Urey “Pat” Patrick, lives in Winterport, Maine.  He has contributed articles on the use of deadly force to the Maine Law Officer’s Bulletin, and he has been involved in use of force and firearms instruction at the Maine Criminal Justice Academy.

Publisher: Carolina Academic Press
ISBN: 1594600546

Carolina Press - $30.00 + shipping

Barnes & Noble - $30.00 + shipping

Amazon - $30.00 (free shipping)
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Academy Instructors

John B. Rogers, Director

The Maine Criminal Justice Academy does a variety of training in Vassalboro.  The Academy provides instruction, contracts out to content experts all around the country for instruction, and organizes classes with local instructors, all with Academy credit being given.  Training is not only held in Vassalboro, but also regionally at law enforcement agencies and corrections agencies.  The Basic Law Enforcement Training Program (BLETP) is the Academy's flagship training program and is conducted two times each year, each session lasting 18 weeks.  

At the Academy, we conduct about 150 in-service courses each year, ranging from two-hour classes to several weeks.  These classes involve training in law enforcement, corrections, dispatching, management, instructor development and other specialty areas.  Regionally, we certify over 300 courses each year.

All of this training depends on the in-kind costs of many agencies around the state, donating their employees as content experts in specific areas to assist in the training of others.  Without this dedication from the employees who instruct and to the agencies that allow the instructors to teach, the Academy could not exist.

2004 marks the second year that instructors are being recognized with a certificate of appreciation if they taught for 25 hours or more.  There were a total of 16,313 hours of instructor hours donated by 104 different agencies.  Each agency also received certificates of appreciation.  Some agencies donated one hour of instruction time, while others gave many more.  If an agency or employee receives one of these certificates and needs a new one because of inaccuracies, please contact me.  

I must sincerely thank all the agencies and employees on behalf of my staff, the Commissioner of Public Safety, and the MCJA Board of Trustees for such dedicated service to the Academy.  The breakdown put the Maine State Police at the top of the list with 5,503 hours of instruction time.  The other top agencies that donated at least 400 hours of instruction were Bangor PD (997 hours), Brunswick PD (633.5 hours), Portland PD (567 hours), Maine Warden Service (483 hours), the Attorney Generals Office (447 hours), and Lincoln County SO (419 hours).  

There were 174 individuals who donated 25 hours or more of instruction time.   Those who donated at least 150 hours of instruction time were Louis Nyitray (274 hours), Scott Hamilton (248 hours), Bill Keith (206 hours), Marc Poulin (175 hours), Corey Huckins (156 hours), and Richard McAllister (151 hours), all of the Maine State Police; Robert Bishop (195 hours) and Jason McAmbley (173 hours) of Bangor PD; Craig Clossey (195 hours) of Aroostook County SO; Brandon Kane (165 hours) of Lincoln County SO; Scot Mattox (160 hours) of Portland PD; Frank Soule (156 hours) of Falmouth PD; Donald Finnegan (150 hours) of Rockland PD, and; Margie Berkovich (150 hours) of the Attorney General’s Office.

The agency breakdown is as follows:

	Department

	Agency Hours


	Androscoggin County SO

	81 hours


	Aroostook County SO

	318 hours


	Attorney General’s Office

	447 hours


	Auburn PD

	197 hours


	Augusta PD

	26 hours


	Baileyville PD

	8 hours


	Bangor PD

	997 hours


	Bar Harbor PD

	12 hours


	Bath PD

	121.5 hours


	Baxter State Park Authority

	62 hours


	Belfast PD

	47 hours


	Berwick PD

	2 hours


	Bethel PD

	8 hours


	Biddeford PD

	46.5 hours


	Boothbay Harbor PD

	4 hours


	Boston & Maine RR PD

	14 hours


	Brewer PD

	158 hours


	Bridgton PD

	8 hours


	Brunswick PD

	633.5 hours


	Bucksport PD

	30 hours


	Calais PD

	18 hours


	Camden PD

	24 hours


	Cape Elizabeth PD

	36 hours


	Capitol Security Police

	46 hours


	Caribou PD

	24 hours


	Central Maine Pre-Release Center

	2 hours


	Clinton PD

	47 hours


	Cumberland County SO

	69 hours


	Cumberland PD

	24 hours


	Dixfield PD

	16 hours


	Ellsworth PD

	40 hours


	Fairfield PD

	8 hours


	Falmouth PD

	224 hours


	Farmington PD

	124 hours


	Franklin County SO

	118 hours


	Freeport PD

	152 hours


	Fryeburg PD

	36 hours


	Gorham PD

	50 hours


	Hancock County SO

	120 hours


	Holden PD

	32 hours


	Houlton PD

	7 hours


	Jay PD

	12 hours


	Kennebec County SO

	240 hours


	Kennebunk PD

	16 hours


	Kennebunkport PD

	53 hours


	Kittery PD

	34 hours


	Knox County SO

	68 hours


	Lewiston PD

	148 hours


	Lincoln County SO

	419 hours


	Lisbon PD

	37 hours


	Long Creek Youth Dev. Center

	2 hours


	Madison PD

	16 hours


	MCJA Staff

	321 hours


	Maine Dept. of Corrections

	171 hours


	Maine Drug Enforcement Agency

	62 hours


	Maine Marine Patrol

	48 hours


	Maine State Police (total 5,503 hours)


	MSP Administration

	758.5 hours


	MSP CID I

	116 hours


	MSP CID II

	82 hours


	MSP CID III

	198 hours


	MSP Crime Lab

	151.5 hours


	MSP Special Services

	314 hours


	MSP Traffic Division

	374 hours


	MSP Training Troop

	356 hours


	MSP Troop A

	474 hours


	MSP Troop B

	590 hours


	MSP Troop C

	259 hours


	MSP Troop D

	582 hours


	MSP Troop E

	775 hours


	MSP Troop F

	316 hours


	MSP Troop J

	157 hours


	Maine State Prison

	29 hours


	Maine Warden Service

	483 hours


	Milo PD

	1 hour


	Monmouth PD

	3 hours


	Motor Vehicle Investigation

	16 hours


	Mount Desert Island PD

	8 hours


	Mountain Valley Youth Dev.

	41.5 hours


	Norway PD

	8 hours


	Oakland PD

	81 hours


	Ogunquit PD

	8 hours


	Old Orchard Beach PD

	8 hours


	Old Town PD

	50 hours


	Orono PD

	107 hours


	Other Agencies

	285 hours


	Oxford County SO

	49 hours


	Oxford PD

	27 hours


	Penobscot County SO

	98 hours


	Piscataquis County SO

	123 hours


	Pleasant Point PD

	3 hours


	Portland PD

	567 hours


	Presque Isle PD

	99 hours


	Rockland PD

	252 hours


	Rumford PD

	8 hours


	Saco PD

	94 hours


	Sagadahoc County SO 

	8 hours


	Sanford PD

	284 hours


	Scarborough PD

	52 hours


	Somerset County SO

	111 hours


	South Portland PD

	204 hours


	State Fire Marshal

	10.5 hours


	Swan's Island PD

	40 hours


	Topsham PD

	8 hours


	University of Maine PD

	12 hours


	University of Southern Maine PD

	4 hours


	Veazie PD

	96 hours


	Waldo County SO

	337 hours


	Waldoboro PD

	23 hours


	Washington County SO

	136 hours


	Waterville PD

	7 hours


	Wells PD

	175 hours


	Westbrook PD

	188 hours


	Windham PD

	150 hours


	Winthrop PD

	42 hours


	Wiscasset PD

	1 hour


	Yarmouth PD

	20 hours


	York County SO

	62.5 hours


	York PD

	305 hours


		
	Total Hours 

	16,313 hours



	


LAW ENFORCEMENT & CORRECTIONS

IN-SERVICE TRAINING REQUIREMENTS
FOR 2004 – 2005 TRAINING CYCLE
For All Law Enforcement Officers (Full-Time and Part-Time)
Every law enforcement officer in the State must meet the following training requirements in order to maintain certification.   The Board of Trustees is required by law to revoke the certificate of any officer who fails to meet the training requirements.

	2004 Calendar Year
	2005 Calendar Year

	2 hours each in:
	2 hours each in:

	Firearms
	Firearms

	Law Updates

	Law Updates


	Maine Juvenile Law
	Admissions and Confessions         (Miranda Issues)

	Dealing with People in

Mental Health Crisis
	Scenario-based

Search and Seizure

	Cultural Diversity Awareness

(2 hrs in 2004 or 2005)
	Cultural Diversity Awareness

 (2 hrs in 2004 or 2005)


In addition to the 16 hours of mandatory subject area training listed above for the 2004-2005 training cycle, every officer must complete an additional 24 hours of elective training as approved by the chief executive officer of the employing agency.   This training must take place between January 1, 2004, and December 31, 2005.

For All Corrections Officers (Full-Time)
Every corrections officer in the State must meet the following training requirements in order to maintain certification.   The Board of Trustees is required by law to revoke the certificate of any corrections officer who fails to meet the training requirements.   The 2005 schedule has not been determined at this time.

	2005 Calendar Year

	One (1) unit New Law Updates

(including 2003 Rape Elimination Act)

	One (1) Recordkeeping and Logs

	Two (2) units Electives (set by facility)











� See State v. Webster, 754 A.2d 976 (Me. 2000), State v. Millay, 787 A. 2d 189 (Me. 2001), State v. Melanson, 804 A.2d 394 (Me. 2002), State v. McCurdy, 795 A.2d 84 (Me. 2002)





� See: Logan BK, Gullberg RG.  (1998) Lack of Effect on Tongue Piercing on an Evidential Breath Alcohol Test.  Journal of Forensic Science 43(1):239-40., also see: Swartz, J. (2004) Breath Testing for Prosecutors.  Special Topics Series: Targeting Hardcore Impaired Drivers.  American Prosecutors Research Institute, Alexandria, VA.  � HYPERLINK "http://www.ndaa-apri.org" ��www.ndaa-apri.org�





� Knight, R., (2001).  Common Problems Arising in OUI Hearings.  Unpublished.  Available from: Training Coordinator, MCJA, 15 Oak Grove Rd, Vassalboro, Me.





� MCJA Directive 84-7, Revised October 1, 1997.





� Bledsoe, B., Porter, R., Cherry, R.  (2004). Essentials of Paramedic Care.  Pearson Education Inc.  Upper Saddle Ridge, NJ.  





� Burns, M., Page, T., (2004).  Drug Information Handbook for the Criminal Justice Professional, Second Edition.  Lexi-Comp Inc., Hudson, OH.








� The Law Updates will be available in late spring 2004 after the adjournment of the 121st Special Session.


� The Law Updates will be available in early Fall 2005 after the adjournment of the 122nd Regular Session.
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