MALPRACTICE INSURANCE LECTURE
Malpractice Insurance provides three benefits:

1. Inthe event of an award of damages against a person, it pays any sum within the
specified limits of the policy.

2. It pays the costs of the lawyer furnished to defend the person who is sued in a
civil court for an alleged injury resulting from work performed or not performed.

3. It will pay for bond for the person in the event it is required during an appeal.

Not all lawsuits result in an award against the person, but “it can be expensive to prove
one’s innocence.”

Students:

In cases arising from the negligent acts of students in a facility situation, the
student has generally been considered an employee and the hospital, agency or, in this
case, CTE training center, an employer liable under the master-servant rules. It is
important for the student, as is true of other persons, to remember that s/he is personally
liable for their own wrongs and negligent acts. The fact s/he is a student and may be a
minor in regard to age does not exempt them from liability or responsibility for their
actions. In cases which go to trial, the facts relating to a student admission, their
experience record and their efficiency ratings may be presented in detail for consideration
as to whether they acted like an ordinary, responsible, prudent student under the
circumstances. Consequently, if a student knows that they are inadequately prepared for
a particular assignment or duty, or needs additional supervision, they should inform that
person responsible for their assignment and supervision of the matter.

Example: A patient who suffered injuries as a result of negligence by a student
recovered damages from the school and the court said that a student in a clinical
situation must be given reasonable guidance and supervision.

When students in the course of their clinical experience in facilities perform
duties that are within the scope of nursing aides, these acts must be performed with the
same degree of competence as if done by a Certified Nursing Assistant. In other words,
the patient must not be subjected to a lower standard of nursing care because students are
providing the care. If a student is negligent in the performance of their duties, the patient
may bring a lawsuit for damages.

One reason the student needs their own liability policy (or is specifically named
as an endorsement to an umbrella policy) is that they may be sued individually along with
the instructor, agency or affiliating facility. Also, an individual named under a liability
policy is protected if the party has to pay damages. The insurance company may seek
subrogation (restitution) from the student.



Certification:

Unlicensed nursing personnel have been designated by State Statute to be
certified enabling the State of Maine to vouch for those with certificates and prevent
others who are not entitled to it from falsely claiming such sponsorship.

Instructor:

Instructors, whether in the classroom of a training center or in clinical areas of a
health facility, are practicing nursing because they are getting compensated for their work
while teaching or supervising students in nursing arts, which is considered the practice of
professional nursing. (Title 32, § 2102: §82(c)).

An instructor is also held liable for a student’s practice by Statute (Title 32, 8102,
Chpt 31, sub-chpt 1. (F)). A student’s performance is judged by the courts to be equal to
that of the instructor for that duty or practice given the student.

It is pertinent to point out that an instructor is responsible for their assignments
and for reasonable and prudent supervision of students. Accordingly, if the instructor
assigned a student to perform duties for which the student had not been trained, or
neglected or omitted supervising the student’s performance to ascertain that s/he was
competent, the instructor could be held liable. The inherent responsibility of the nurse
who supervises aides, orderlies or attendants is a particular person and whether or not the
person to whom the duty is delegated or assigned is competent only if personally
supervised. An integral part of the clinical instructor’s duty is to supervise the fitness and
competency of students who give nursing care to patients and any negligence in failing to
supervise in accordance with the standard of a reasonable and prudent clinical instructor
is the basis of liability.

Examples:

1. [Instructor trying to give good experience over and above what was taught in the
classroom.

2. A patient signaled for a nurse and asked the nurse’s aide who came if s/he could
go to the bathroom. The aide said s/het could go and handed the patient his/her
slippers and housecoat. The unattended patient was seriously injured in a fall
shortly thereafter and was allowed to recover damages.

3. The stroke patient who suffered a broken leg while being turned by a nurse’s aide
in a hospital bed recovered substantial damages.

4. Where a paramedical employee, pulling a good cart, collided with and injured a
healthy 70-year-old plaintiff while s/he was legally on the hospital premises, use
of the res upsa loguitur doctrine placed an unfair burden on the defendants. A



judgment for such plaintiff was reversed and the case sent back for a new trial.
Nevertheless, it should be pointed out that paramedical and other hospital
employees must exercise ordinary prudent, reasonable care not to injure patients,
visitors and others in the hospital.

5. Inacase in which a doctor wrote an order “May dangle PRN” for a 67 year old
woman who was paralyzed from the waist down and had no sensation in her legs
and who was responding satisfactorily to treatment for decubitus ulcers and
persistent fever, a nurse’s aide helped her to a dangle position on the side of the
bed and left her sitting alone, contrary to the doctor’s orders. The patient
recovered $208,000 in damages when she fell and seriously injured a leg which
after had to be amputated. The patient had asked for some writing paper and the
nurse’s aide left the patient alone in order to fill the request. Aides, orderlies and
attendants must be sufficiently informed of a patient’s condition, so as not to leave
him/her alone when he/she needs assistance.

6. A patient who was in the hospital for rehabilitation due to weakness in his/her
arm and leg was being pushed to lunch in a wheelchair, and, as the aide pushed
the chair up to the table the aide turned it so that the patient’s arm, resting on the
arm of the chair, was pinched against the table. Although no incident report was
filed, the appellate court ruled that the patient’s testimony was sufficient to raise
a prima facie case of simple negligence committed by the hospital aide in the
course and scope of his/her employment.

7. A patient is awarded $4000, where s/he was injured when an orderly dropped
his/her leg, which was covered by a full-length cast. The patient’s physician was
not notified until 24 hours later.

CTE Training “Centers” — (Respondeat Superior):

As the employer and provider of education opportunities for students, the training
center may protect its employees with a professional liability policy. However, the
instructor should realize that in a number of instances s/he could carry out duties
under the supervision of a physician, surgeon or agent of the facility, e.g. head nurse
and could be considered temporarily as a special employee. (In this instance, the
employee is personally liable to suit for his/her own negligence.)

Also, some insurance companies in providing umbrella policies for employee
liability coverage include wordage that the policy only covers duties which the
employee normally performs (according to a job description) and could exclude a
particular act which leads to a patient’s harm because of negligence.

Remember: Consistent practice of the profession of nursing in a proper manner is
the strongest safeguard against suits for damages.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


