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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
043330135

To:  Commissioners
Irom: Benjamin Dyer, Political Committee and Lobbyist Registrar
Date: January 15, 2015

Re:  Request for Waiver of Late-Filing Penalties by Workers’ Voice (Maine) PAC

Organizations that made independent expenditures (IE) costing in the aggregate more
than $100 per candidate between October 22, 2014 and November 4, 2014 were required
to report those expenditures within one calendar day of making them. An independent
expenditure is a paid communication to voters advocating the election or defeat of a
candidate. During this same time period, political party committees, political action
committees, and ballot questions committees were required to file 24-hour reports for

single contributions of $5,000 or more.

Between October 28, 2014 and November 2, 2014, the Workers® Voice (Maine) PAC (the
PAC) reported making a series of five [Es in opposition to the LePage gubernatorial
campaign. It was required to report these payments each day between Oclober 29, 2014
and November 3, 2014 but did not do so until November 7, 2014, Additionally, on
October 28, 2014, the PAC received a contribution of $7,155.72 from its parent PAC, the
federally-registered Workers® Voice PAC. It did not include this contribution on the 24-
hour report it filed on Qctober 29, 2014 until it amended that filing on November 11,

2014.

OFFICE LOCATED AT: 45 MEMORIAL CIRCLE, AUGUSTA, MAINE
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LEGAL REQUIREMENTS

IE reports for expenditures made between October 22, 2014 and November 4, 2014 for
amounts over $100 per candidate are due within one calendar day of the expenditure.
(Commission Rules, Chapter 1, Section 10(3)) During the same time period, PACs are
required to report within one calendar day any single contribution of $5,000 or more.
(21-A M.R.S.A. § 1059Q2)B)(1)) If a PAC is late in filing the IE report, the amount of
the penalty is set by a formula which takes into consideration the amount of the
transaction, the number of prior violations within a two-year period, and the number of
days the report is late. (21-A MLR.S.A, § 1020-A(4-A)) A similar formula is used to
calculate the penalty for a 24-hour report that is filed late. (21-A MLR.S,A. § 1062-A(3))
Reports must “substantially conform[] to the disclosure requirements” to be considered

timely filed. (21-A M.R.S.A. §1062-A(2))

DISCUSSION

IE reports filed late. The PAC notes that all of the five IE expenditures were for digital
advertising. With these types of expenditures, the PAC explains, knowing the costs up-
front is difficult because the costs for the placement of a digital ad are based on the
number of times the ad is clicked. The PAC says that it requested this information on a
daily basis from its vendor, but the vendor did not supply that information in a timely
manner, Second, the PAC notes that the expenditures on November 1, 2014 and
November 2, 2014 were for purely “get out the vote” communications which did not
mention a candidate, and thus would not require IE reports. The PAC supplied samples
of those digital ads in its response. The staff accepts the PAC’s explanation that these

expenses were not [Es and should not be considered late. Therefore, the total preliminary
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penalty should be reduced by $1,037.62. The PAC argues that the other three IEs were
merely continuations of a previously disclosed digital campaign and thus the failure to

file was less harmful to the public.

24-hour report filed late. 'The PAC filed a 24-hour report for a contribution of
$29.849.30 from the federal PAC on October 29, 2014. On October 30, the PAC made a
relatively small adjustment to the contribution amount, increasing it to $31,068.64. On
November 7, the PAC included an additional $7,155.72 of contributions bringing the
total reported on that 24-hour report to $38,224.36. The PAC argues that, despite the
November 7" amendment, the report was still substantially conforming. However,
should it be penalized for the late 24-hour report, it argues that the penalty should be

based on the amount filed late — $7155.72 — not the entire amount reported.

Based on the statutory formula for calculating late-filed report penalties, the adjusted

preliminary penalty amount is $5,480.49, calculated as follows:

Transactions | Date Due F{;l;?l:ftl;] P;’::igy Days Late Pi;‘;:::ﬁ; ry
24-Hour 10/29/2014 | $38,224.36 1% 10 $3,822.40
Report

[E Report 10/29/2014 | $7,155.72 1% 10 $715.60
IE Report 10/30/2014 | $1,398.98 3% 9 $377.73
11 Report 11/01/2014 | $1,613.56 5% 7 $564.76
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FACTORS WHEN CONSIDERING WAIVER REQUEST

The Commission staff highlights the following factors for the Commission’s
consideration of the PAC’s waiver request. Violations of the 1E and 24-hour reporting
requirements can be serious matters. [E and 24-hour reports, especially during the last
week of the general election, play an important role in informing the electorate about how
money is being spent and who is trying to influence their vote during those critical days

before an election.

While some credit may be given to the PAC for asking its vendor for records necessary
for timely reporting, the fact that a vendor hired by the PAC failed to provide the needed
documentation is not an excuse for noncompliance. In addition, while the Commission
staff understands PAC’s argument that it should only be penalized on the difference
between the original 24-hour report and the amendment which made it nonconforming, it
is the Commission staff’s interpretation of 21-A M.R.S.A. §1062-A(2), applied uniformly
during this and previous election cycles, that the entivety of a substantially
nonconforming campaign finance report is late. Moreover, the PAC is a large,
sophisticated organization which certainly had the personnel and technical ability to

comply with Maine’s campaign finance reporting requirements

However, although the harm to the public is higher with these late-filings oceurring so

close to Election Day, there are mitigating factors which suggest that some reduction in
the preliminary penalty may be appropriate. The unreported independent expenditures

were relatively small and part of an ongoing digital media campaign which had been

disclosed in previousty filed reports.




The staff recommends that the Commission find that the PAC’s originally filed 24-hour
report was late because it was substantially non-conforming, and that the PAC failed to
timely file three independent expenditure reports, and impose a penalty of $500 for the
late-filed 24-hour report and $500 for the late-filed independent expenditure reports, for a

total penalty of $1,000.

Thank you for your consideration of this memo.
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January 5, 2015

Benjamin P. Dyer, Political Committee and Lobbyist Registrar

State of Maine Commission on Governmental Ethics and Election Practices
135 State House Station

Augusta, Maine 04333-0135

Re: November 18, 2014 Letter

Dear Mr, Dyer,

This correspondence is in response to your letter to Workers’ Voice (Maine) PAC (“Workers’
Voice™) dated November 18, 2014 (“Letter”), Workers® Voice appreciates the opportunity to respond to
the Letter, and for the extension of time to submit this response.

The Letter explains the preliminary determination by the Commission’s staff that Workers* Voice
untimely filed five independent expenditure (IE) reports, and amended a 24.Hour Report in a way that
rendered the original report substantially non-compliant. The Letter states that as a result Workers' Voice
owes penalties totaling $6,518.11,

Workers' Vaice fully intended to timely report all necessary expenditures and made a bona fide,
good faith effort to do so. As explained below, the late filings were due to the unique nature of digital
advertising, which account for all of the expenditures reported in the reports at issue, Workers' Voice
relied on a vendor to place these ads and provide cost information; this information was not provided in
time to file these reports properly. Additionally, as explained in greater detail below, Workers’ Voice
believes the penalty is improperly calculated. Lastly, we show that, while some amounts may have been
veported late, Workers’ Voice's timely reports disclosed that Workers’ Voice was active in the
gubematorial election. The public, therefore, was not denied critical information due to these late filings.
For these reasons, Workers® Voice requests that the Commission waive the penalty, or at a minimum,
substantially reduce it.

The Nature of the Expenditures

Each of the late-filed reponts disclosed expenditures for digital advertisements related to the
Maine gubernatorial race. Each digital ad consisted of single frames with text and had no audio or video
component. These ads appeared on various websites that were accessible by Mainers and others.




Digital ads are different from broadcast media ads in several respects. Digital ads display on side
panels or as banners on websites, These ads are small and generally contain only a few words or phrases.
They can be easily ignored or glossed over, And, they are generally inexpensive. Broadcast ads, in
contrast, reach a more predictably targeted and far broader audience, solely occupy the viewer/listener
and advocate for 30 seconds to a minute, and are much more expensive. Broadcast ads tend to be higher
profile, and the public is far more likely to search IE reports to determine how much independent
expenditure groups are spending on broadcast media than they are with respect to digital ads.

The cost calculations for digital ads — critical to assembling and timely filing an E report ~also
differ markedly from broadcast ads. The cost of broadeast ads is known at the time an ad buy is made,
making it predictable and easy to report in short time frames, Digital ad costs do not work the same way.
Digital ads run 24 hours a day. The costs of those ads accrue as they are clicked on. The cost per click
constantly fluctuates, and is determined by an on-going auction/bid process. It is therefore impossible to
know a digital ad’s cost for a day until after that day has ended.

Workers’ Voice contracted with a vendor to help develop and to place its digital ads, The vendor
agreed to supply Workers® Voice with the daily cost amounts for these ads, and Workers’ Voice was
reliant on the vendor to supply this data as it had no independent access to the information.
Unfortunately, the vendor failed to timely provide Workers® Voice with the costs for the ads that
generated the late reports detailed in the Letter. Several times, Workers® Voice requested the vendor to
forward these costs so that Workers’ Voice could properly report the expenditures, but the costs were not
received until several days Iater. Workers’ Voice reported these amounts as soon as it could once the
information was provided.

Warkers’ Voice's Over-reporting

The Letter includes penalties for the late filing of IE reporis for expenditures made on November
| and November 2. The IE report that was due on November 2 was for an amount of $2,093,39, and the
staff proposes a penalty of $628.02. The IE Report that was due on November 3 was for an amount of
$1,638.31, and the staff proposes a penalty of $409.60.

On November 1, Workers® Voice's digital ads all switched to a get-out-the-vote (GOTV) message
that did not contain any express advocacy or electioneering communication as defined by Maine law.
These ads are attached as Exhibit 1. As such, these ads did not trigger a reporting obligation, and
Workers’ Voice should not have filed the November 2 or November 3 IE reports. Accordingly, they were
not “late” and Workers’ Voice should not be penalized for filing them late, So, the total proposed penalty
should be reduced by $1,037.62. Workers’ Voice stands ready to perform any action the Commission
believes should be taken to correct this error; alternatively, we request that the Commission
administratively delete these two filings.

24-Hour Report Penalty

The late digital ad costs provided by the vendor to Workers’ Voice including $7,155.72 in new
costs expended on October 28, 2014, On November 7, Workers’ Voice amended its October 29 IE report
to reflect this expenditure, and amended its previously filed October 29 24-Hour Late Contribution Report
to reflect the additional $7,155.72 contribution from the federally-registered Workers’ Voice PAC (o pay
for the newly reported expenditure, The amended 24-Hour Report offsel the previously reported
$31,068.64 and included the new $38,224.36 conlribution amount,




The Letter proposes to penalize Workers® Voice for lale filing this 24-Hour Report, and calculates
that penalty by multiplying the final contribution amount of $38,224.36 by 1% and then by 10, the
number of days it was late, This results in a penalty of $3,822.40.

Far the reasons stated above, Workers’ Voice believes this entire penalty should be waived
because of the cost calculation issues that digital ads entail and that Workers’ Voice reported the
contribution amounts as soon as it had the information. Further, the difference between the amended and
the originally reported amounts was not so large as to render the original report substantially non-
compliant,

However, even if the Commission determines that the late reporting of this contribution warrants
a penalty, the appropriate value to base the penalty on would be the $7,155.72 that was not reported
previous o the November 7 amendment. The $31,068.64 in contributions was timely reported, so it
cannot support a penalty even if it is subsumed within an amended report. Moreover, the additional
$7,155.72 came from the same source - the federally-repistered Workers® Voice PAC. Thus, the
$38,224.36 in the amended 24-Hour Report was simply an update of what had already been reported:
until the amendment was filed, the public was aware that Workers’ Voice had contributed $31,068.64 to
its state-registered committee on October 28. Accordingly, if the Commission determines a penalty is
warranted, the penalty should be no greater than $715,60 ($7,155.72 multiplied by 1% and 10),

Little or No Harm to the Public

The Commission should waive the penalty to Workers’ Voice for its late filings because the harm
to the public was minimal. Workers’ Voice ran its digital ads over a number of days, and timely
disclosed reportable expenditures for them prior to the dates that the late reporis cover, so the public was
already aware that Workers® Voice was the source of digital ads in the gubernatorial election, The late
filings disclosed more of the saine.

In particular, the late reporting of an updated contribution figure did little harm to the public, The
amended 24-Hour Report simply reflects an accounting transfer from the federally-registered Workers®
Voice PAC to its state-registered committee to cover costs of expenditures it made on Oclober 28.
Workers’ Voice had previously filed 24-Hour Late Contribution Reports that showed similar transfers.
Thus, the public was aware that Workers’ Voice was funding its IE’s in Maine through its federally-
registered PAC, and there were no other contributors to Workers® Voice. The only additional information
provided by the amended 24-Hour Report was that the federal-registered Workers’ Voice transferred an
additional $7,155.72. Therefore, the public was not denied critical new information due to the late filing
of the reports, and the proposed penalties are disproportionately high.

Conciusion

Workers® Voice attempted to timely report all expenditures. It faced some difficulty doing so due
to the complexity of running digital ads and the failure of its vendor to timely provide the information that
it promised. Workers’ Voice also filed several reports of expenditures that it did not have to report, so no
penalty should be assessed due to their timing. And, no penalty should be assessed on timely reported
contributions that were also included in an amended report. Also, the late-reported contributions came
from the same already-reported source, Workers’ Voice’s federal committee. There was little if any
discernible harm to the public here, so the proposed penalties are disproportionately high. For all of the
reasons set forth above, and in light of Workers® Voice’s bona fide efforts to report all of its digital
advertisements in an accurate and timely manner, the Commission should waive the penalties detailed in
the Letter, or at a minimum significantly reduce them.
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Please feel free to contact me at the above-listed number if any further information is required.
Thank you for your consideration, '

Sincerely,
T R
7 LT
F-?)jf‘ ) ::_:::_—:;",w" - _\_::;:M T RS L_...———-H————-—
Maneesh Sharma

Attorney for Workers® Voice (Maine) PAC

cc: Michael Podhorzer, Treasurer




Exhibit 1
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND BEECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

November 13, 2014

Michael Podhorzer, Treasurer
Workers® Voice (Maine) PAC
815 16" Street, NW
Washington, DC 20006

Re: Late Filing of Multiple TE and 24-Hour Reporis

Dear Mr. Podhoszer,

The Commission staff has made a preliminary determination that the Workers’ Voice (Maine) PAC (the
PAC) was late in filing several independent expenditure (1E) reports and one 24-Hour Report required for
myltiple expenditures made and a confribution received between October 28, 2014 and November 2,
2014, The reports were filed electronically on November 7, 2014, (Please see attached penalfy matrix for
the calculation) Under the Commission’s statutes, the late filing of report triggers an enforcement
process. {21-A MLR.S.A, § 1062-A(3); 21-A M.R.S.A. §1020-A(4-A)) Based on the amount of financial
aclivity in the reports, the number of calendar days the veports were late, and the PAC’s histary of
violations, the commission staff has determined that a fofal penalty of $6,518.11 is owed,

The PAC may make a written request that the Commission waive the violations or penalties in whole or
in part, Any request for a waiver must be made within 14 calendar days of your receipt of this notice.
The request must be in writing and contain a full explanation of the reasons the PAC filed late, Upon
receiving your request, the Commission staff will schedule your appeal for an upcoming Commission

ineeting.

The Commission may waive the penalties if it determines that the report was late due fo mitigating
circumstances, which are defined as (1) a valid emergency; (2) an error made by the Commission staff} or
(3) relevant evidence that the PAC made a bona fide effort to file the report on time. Also, the
Commission may waive the penalty if it is disproportionate to the level of experience of the person filing
the report or the havm suffered by the public from the Jate disclosure,

Please call me at (207) 287-6221 or send me an email at benjamin.p.dyer@maine.gov if you have
questions, - :

Sincerely,

P ¥

Benjamin P, Dyer

Political Commitiee and Lobbyist Registrar

Enclosure: payment receipt & penalty matrix

OFFICE LOCATED AT: 45 MEMoRIAL CIRCLE, AUGUSTA, MAINE

’ WEBSITE: WWW.MAINEGOV/ETHICS
PHONE: (207) 287-4179 FAX: (207) 287-6175




Payment Receipt

Maif payment to:

The Maine Ethics Commission
135 State House Station
Augusta, ME 04333

Make checks payable to: “Treasurer, State of Maine,”

Michael Podhorzer, Treasurer
Workers® Voice (Maine) PAC
315 16th Street, NW
Washington, DC 20006

Violation: Late IE Reports and 24-hour Report
Amount Due: $6,518.11




Committee Name: Workers® Voice (Maine) PAC

rﬁeﬁort Name | Activity Due Date Days Laic Penalty Peaalty
Amount _ Prescribed

24-Hour Report | $38,224.36 10/29/2014 10 1% $3822.40
(Filed But

Substantially

Non-compliant)

IE Report $7,155.72 10/29/2014 10 1% $715.60
1E Reponi $1,398.98 10/30/2014 9 3% $377.73
IE Report $1,613.56 11/01/2014 7 5% $564.76
1 Report $2,093.39 11/02/2014 6 5% $628.02
IE Repoit $1,638.31 11/03/2014 5 5% $409.60

Total $6,518,11

The penalty for late filing of a required report is a percentage. of the total contributions or expenditures for the
filing period, whichever is greater, multiplied by the number of calendar days the report is filed late, as follows:

For the first violation, 1%
For the second violation, 3%
For the third and each subsequent violation, 5%

A penalty begins to acerue af 11:59 p.m, on the day the report is due.

A required report that is sent by eertified or registeréd United States mail and postmarked at least 2 days
before the deadline is not subject to penalty,

Vioiations accumulate on reports with filing deadlines in a 2-year peviod that begins on January 1st of each even-
numbered year, Waiver of a penalty does not nullify the finding of a violation.

MAXIMUM PENALTIES

21-A M.R.S.A. Section 1062-A(3)
$10,000 for Pre- and Post-Election Reports, Quarterly Reports and 24-Hour Reports, except that if the

financial activity reported late exceeds $50,000, the maximum penalty is one-fifth of the amount reported
late

21-A ML.R.S.A. Section 1020-A(5-A) )
$5,000 for reports required under section 1019-B, subsection 4, expect that if the financial activity reported late

exceeds $50,000, the maximum penalty is one-fifth of the amount reported late.




21-A M.R.S.A. § 1059. REPORT; FILING REQUIREMENTS

Comimittees required to register under section 1052-A, 1053-B or 1056-B shall file an initial campaign
finance report at the time of registration and thereafter shall file reports in compliance with this section. All
reports must be filed by 11:59 p.m. on the day of the filing deadline, except that reports submitted to a
municipal elerk must be filed by the close of business on the day of the filing deadline. [2013, <,

334, 8§27 {(AMD}.]

1. Contents; quarterly reports and election year reports.

[ 2007, «. 443, Pt, A, 8§35 (RP) .]

2, Reporting schedule, Committees shall file reports according to the following schedule.
A. All committees shall file quarterly reporis:

(1) On January 15th, and the report must be complete as of December 31st;

{(2) On April 10th, and the report must be complete as of March 3 1st;

(3) On July 15th, and the report must be comptete as of June 30th; and

{(4) On October 5th, and the report must be complete as of September 30th. [2011, <. 691,
Pt. A, 819 (RPR).]

B. General and primary clection reports must be filed:

(1) On the 1}ih day before the date on which the election is held and must be complete as of the
14th day before that date; and

(2) On the 42nd day after the date on which the election is held and must be complete as of the
35th day after that date. {2007, c. 443, Pt. A, §35 (AMD}.]

C. Preelection and post-clection reports for special elections or ballot measure campaigns must be
filed:

(1) On the [1th day before the date on which the election is held and must be complete as of the
~ 14th day before that date; and

(2) On the 42nd day after the date on which the election is held and must be complete as of the
35th day after that date. [2011, <. 389, §45 (AMD).]

D. A commiftee that files an election report under paragraph B or C is not required to file a quarterly
report when the deadline for that quarterly report falls within 10 days of the filing deadline established
in paragraph Bor C. [1991, ¢. 839, §29 (RPR).]

E. A committee shall report any single contribution of $5,000 or more reccived or single expenditure
of $1,000 or more made after the 14th day before the election and more than 24 hours before 5:00 p.m.
on the day of the election within 24 howrs of that contribution or expenditure, The treasurer is not
required to include in this report expenditures for overhead expenses or compensation paid to an
employee or other member of the campaign staff who has received payments at regular intervals that
have been disclosed in previously filed campaign finance reports. As used in this paragraph, "overhead
expenses” includes, but is not limited to, rent, utility payments, taxes, insurance premiums or similar
administrative expenses. {2013, ¢. 334, §28 {AMD).]

[ 2013, c. 334, §28 {(AMD} .}
3. Report of expenditures made after the 11th day and more than 48 hours before any election,

[ 1989, <. 504, §§28, 31 (RP} .]
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MRS Title 21-A §1059. REPORT,; FILING REQUIREMENTS

4. Special clection reports,

{ 1989, ¢. 504, §§28, 31 {(RP) .}

5. Flectronic filing. Committees shall file each repert required by this section through an electronic
filing system developed by the commission. The commission may make an exception to this electronic
filing requirement if a committee submits a written request that states that the committee lacks access o the
technology or the technological ability to file reports electronically. The request for an exception must be
submitted within 30 days of the registration of the committee. The commission shall grant all reasonable
requests for exceptions.

[ 2007, c. 443, Pt. A, §35 (AMD) .]

SECTION HISTORY

1985, ¢. 161, §6 (NEW). 1989, c. 7, 506 {(AMD). 1989, c. 504, §§28,31
(RPR}. 1989, ¢. 833, §§16-20 (AMD). 1991, c. 839, §29 (AMD). 2003,
c. 628, §B5 (AMD), 2005, c¢. 301, §§25,26 (AMD). 2007, ¢, 443, Pt. A,
§35 (AMD). 2007, <. 571, §2 (AMD). 2009, c. 190, Pt. A, 8§23, 24
(AMD) , 2009, ¢. 366, §9 (AMD). 2009, c. 366, §12 (AFF}. 2009, c.
652, Pt. A, 8§22 (AMD). 2011, c. 367, §2 {(AMD). 2011, ¢. 383, §§43-45
{aMP} ., 2011, c. 382, §62 (AFF}. 2011, c¢. 691, Pt. A, §19 (AMD).
2013, <. 334, 8§27, 28 {(AMD).

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that
you include the following disclaimer in your publication:

All copyrights and other rights 1o statutory text are reserved by the State of Maine. The lext included in this publication
reflects changes made through the First Special Session of the 126th Maine Legislature and is curvent through October
9, 2013. The text is subject to change withoul rotice. It is a version that has not been officially certified by the
Secretary of State. Refer to the Maine Revised Statutes Annotated and supplemenis for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may
produce, Qur goal is not to restrict publishing activity, but to keep track of who is publishing what, to identify any
needless duplication and to preserve the State’s copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine
law to the public. If you need legal assistance, please contact a qualified aitorney.
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21-A MRS § 1020-A. FAILURE TO FILE ON TiME

1. Registration. A candidate that fails to register the name of a candidate,
treasurer or political committee with the commission within the time allowed by
section 1013-A, subsection 1 may be assessed a forfeiture of $10. The commission
shall determine whether a registration satisfies the requirements for timely filing
under section 1013-A, subsection 1.

2. Campaign finance reports. A campaign finance report is not timely filed
unless a properly signed or electronically submitted copy of the report, substantially
conforming to the disclosure requirements of this subchapter, is received by the
commission by 11:59 p.m. on the date it is due. Except as provided in subsection 7,
the commission shall determine whether a report satisfies the requirements for timely
filing. The commission may waive a penalty in whole or in part if the commission
determines that the penalty is disproportionate to the size of the candidate's
campaign, the level of experience of the candidate, treasurer or campaign staff or the
harm suffered by the public from the late disclosure. The commission may waive the
penalty in whole or in part if the commission determines the failure to file a timely
report was due to mitigating circumstances. For purposes of this section, "mitigating
circumstances” means:

A. A valid emergency determined by the commission, in the interest of the sound
administration of justice, to warrant the waiver of the penalty in whole or in part;
[1999, ¢. 729, §5 (AMD) ]

B. An error by the commission staff, [1999, ¢. 729, §5 (AMD).]
C. Failure to receive notice of the filing deadline; or [1999, ¢. 729, §5 (AMD).]

D. Other circumstances determined by the commission that warrant mitigation of
the penalty, based upon relevant evidence presented that a bona fide effort was
made to file the report in accordance with the statutory requirements, including,
but not limited to, unexplained delays in postal service or interruptions in Internet
service. [2009, c. 190, Pt. A, §13 (AMD).]

3. Municipal campaign finance reports. Municipal campaign finance reports
must be filed, subject to all the provisions of this subchapter, with the municipal clerk
on forms prescribed by the Commission on Governmental Ethics and Election
Practices. The municipal clerk shall send any notice of lateness required by
subsection 6 and shall notify the commission of any late reports subject to a penalty.

4. Basis for penalties.
[ 2001, c. 470, §7 (AMD); T. 21-A, §1020-A, sub-§4 (RP) ]

4-A. Basis for penalties. The penalty for late filing of a report required under
this subchapter is a percentage of the total contributions or expenditures for the filing
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MRS Title 21-A §1020-A, FAILURE TO FILE ON TIME

period, whichever is greater, multiplied by the number of calendar days late, as
follows:

A. For the first violation, 1%; [2001, ¢. 714, Pt. PP, §1 (NEW), 2001, c. 714, Pt.
PP, §2 (AFF).]

B. For the 2nd violation, 3%; and [2001, c. 714, Pt. PP, §1 (NEW); 2001, c. 714,
Pt. PP, §2 (AFF}).]

C. For the 3rd and subsequent violations, 5%. {2001, ¢. 714, Pt. PP, §1 (NEW);
2001, c. 714, Pt. PP, §2 (AFF).]

Any penalty of less than $10 is waived.

Violations accumulate on reports with filing deadlines in a 2-year period that begins
on January 1st of each even-numbered year, Waiver of a penalty does not nullify the
finding of a violation.

A report required to be filed under this subchapter that is sent by certified or
registered United States mail and postmarked at least 2 days before the deadline is
not subject to penalty.

A registration or report may be prowsmnally filed by transmission of a facsimile copy
of the duly executed report to the commission, as long as the facsimile copy is filed
by the applicable deadline and an original of the same report is received by the
commission within 5 calendar days thereafter.

5. Maximum penalties.
[ 2001, c. 470, §8 (AMD); T. 21-A, §1020-A, sub-§5 (RP) ]

5-A. Maximum penalties. Penalties assessed under this subchapter may not
exceed:

A. Five thousand dollars for reports required under section 1017, subsection 2,
paragraph B, C, D, E or H; section 1017, subsection 3-A, paragraph B, C, D, D-1
or F; and section 1017, subsection 4; [2011, ¢. 389, §23 (AMD).]

A-1. Five thousand dollars for reports required under section 1019-B, subsection
4, except that if the financial activity reported late exceeds $50,000, the maximum
penalty is 1/5 of the amount reported late; [2011, ¢. 389, §24 (NEW).]

B. Five thousand dollars for state party committee reports required under section
1017-A, subsection 4-A, paragraphs A, B, C and E, except that if the financial
activity reported late exceeds $50,000, the maximum penalty is 1/5 of the amount
reported late; [2011, ¢. 389, §25 (AMD).]

C. One thousand dollars for reports required under section 1017, subsection 2,
paragraphs A and F and section 1017, subsection 3-A, paragraphs A and E; or
[2011, c. 5658, §4 (AMD}).]

D. Five hundred dollars for municipal, district and county committees for reports
required under section 1017-A, subsection 4-B. [2011, c. 558, §4 (AMD).]

E. {2011, c. 558, §5 (RP).]
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[ 2011, c. 558, §§4, 5 (AMD) ]

6. Request for a commission determination. If the commission staff finds that
a candidate or political committee has failed to file a report required under this
subchapter, the commission staff shall mail a notice to the candidate or political
committee within 3 business days following the filing deadline informing the candidate
or political committee that a report was not received. If a candidate or a political
committee files a report required under this subchapter late, a notice of preliminary
penalty must be sent to the candidate or political committee whose registration or
campaign finance report was not received by 11:59 p.m. on the deadline date,
informing the candidate or political committee of the staff finding of violation and
preliminary penalty calculated under subsection 4-A and providing the candidate or
political committee with an opportunity to request a determination by the commission.
Any request for a determination must be made within 14 calendar days of receipt of
the commission's notice. A candidate or political committee requesting a
determination may either appear in person or designate a representative to appear
on the candidate's or political committee's behalif or submit a sworn statement
explaining the mitigating circumstances for consideration by the commission. A final
determination by the commission may be appealed to the Superior Court in
accordance with Title 5, chapter 375, subchapter 7 and the Maine Rules of Civil
Procedure, Rule 80C.

[ 2013, c. 334, §17 (AMD) .]

7. Final notice of penalty. If a determination has been requested by the
candidate or political committee and made by the commission, notice of the
commission's final determination and the penalty, if any, imposed pursuant to this
subchapter must be sent to the candidate and the political committee.

If a determination is not requested, the preliminary penalty calculated by the
commission staff is final. The commission staff shall mail final notice of the penalty to
the candidate and treasurer. A detailed summary of all notices must be provided to

the commission,
[ 2009, c. 302, §6 (AMD) ]

8. Failure to file report, The commission shall notify a candidate who has failed
to file a report required by this subchapter, in writing, informing the candidate of the
requirement to file a report. The notice must be sent by certified mail. If a candidate
fails to file a report after 2 notices have been sent by the commission, the
commission shall send a final notice by certified mail informing the candidate of the
requirement to file and that the matter may be referred to the Attorney General for
criminal prosecution. A candidate who fails to file a report as required by this
subchapter after the commission has sent the notices required by this subsection is
guiity of a Class E crime.

[ 2007, c. 443, Pt. A, §25 (AMD) .]
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8-A. Penalties for failure to file report. The penalty for failure to file a report
required under this subchapter may not exceed the maximum penalties as provided
in subsection 5-A.

[ 2003, c. 628, Pt. A, §6 (NEW) ]

9. List of late-filing candidates. The commission shall prepare a list of the
names of candidates who are late in filing a report required under section 1017,
subsection 2, paragraph C or D or section 1017, subsection 3-A, paragraph B or C
within 30 days of the date of the election and shall make that list available for public
inspection.

[ 1995, c. 483, §15 (NEW) ]

10. Enforcement. A penalty assessed pursuant to this section that has not been
paid in full within 30 days after issuance of a notice of the final determination may be
enforced in accordance with section 1004-B.

{2009, c. 302, §7 (RPR) .]
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1. Registration. A political action committee required to register under section
1052-A or 1053-B or a ballot question committee required to register under section 1056-
B that fails to do so or that fails to provide the information required by the commission
for registration may be assessed a fine of no more than $2,500. In assessing a fine, the
commission shall consider, among other things, whether the violation was intentional, the
amount of campaign and financial activity that occurred before the committee registered,
whether the committee intended to conceal its campaign or financial activity and the level
of experience of the committee's volunteers and staff.

[ 2013, ¢. 334, §30 (AMD) ]

2, Campaign finance reports. A campaign finance report is not timely filed unless
a properly signed or electronically submitted copy of the report, substantially conforming
to the disclosure requirements of this subchapter, is received by the commission by 11:59
p.m. on the date it is due. Except as provided in subsection 6, the commission shall
determine whether a required report satisfies the requirements for timely filing. The
commission may waive a penalty in whole or in part if it is disproportionate to the level
of experience of the person filing the report or to the harm suffered by the public from the
late disclosure. The commission may waive the penalty in whole or in part if the
commission determines the failure to file a timely report was due to mitigating
circumstances. For purposes of this scction, "mitigating circumstances” means:

A. A valid emergency of the committee treasurer determined by the commission, in
the interest of the sound administration of justice, to warrant the waiver of the
penalty in whole or in part; {1999, ¢. 729, §9 (AMD).]

B. An crror by the commission staff; or {1999, ¢, 729, §9 (AMD).]

C. Other circumstances determined by the commission that warrant mitigation of the
penalty, based upon relevant evidence presented that a bona fide effort was made to
file the report in accordance with the statutory requirements, including, but not
limited to, unexplained delays in postal service or interruptions in Internet service.
[2007, c. 443, Pt. A, §38 (AMD).]

[ 2009, c. 190, Pt. A, §29 (AMD) ]

3. Basis for penalties. The penalty for late filing of a report required under this
subchapter is a percentage of the total contributions or expenditures for the filing period,
whichever is greater, multiplied by the number of calendar days late, as follows:

A. For the first violation, 1%; [1995, c. 483, §21 (NEW).]
B. For the 2nd violation, 3%; and [1995, c. 483, §21 (NEW) ]
C. TFor the 3rd and subsequent violations, 5%. {1995, c. 483, §21 (NEW).]

Any penalty of less than $10 is waived.
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Violations accuniulate on reports with filing deadlines in a 2-year period that begins on
January 1st of each even-numbered calendar year. Waiver of a penalty does not nullify
the finding of a violation.

A report required to be filed under this subchapter that is sent by certified or registered
United States mail and postmarked at least 2 days before the deadline is not subject to
penalty.

A required report may be provisionally filed by transmission of a facsimile copy of the
duly executed report to the commission, as long as an original of the same report is
received by the commission within 5 calendar days thereafiet,

[ 2007, c. 443, Pt. A, §39 (AMD) .]

4. Maximum penaltics. The maximum penalty under this subchapter is $10,000 for
reports required under section 1056-B or section 1059, except that if the financial activity
reported late exceeds $50,000, the maximum penalty is 1/5 of the amount reported late.

[2011, c. 389, §49 (AMD) ]

5. Request for a commission determination. If the commission staff finds that a
political action committee has failed to file a report required under this subchapter, the
commission staff shall mail a notice to the treasurer of the political action committec
within 3 business days following the filing deadline informing the treasurer that a report
was not received, If a political action committee files a report required under this
subchapter late, a notice of preliminary penalty must be forwarded to the treasurer of the
political action committee whose report is not received by 11:59 p.m. on the deadline
date, informing the treasurer of the commission staff finding of violation and preliminary
penalty calculated under subsection 3 and providing the treasurer with an opportunity to
request a determination by the commission. A request for determination must be made
within 14 calendar days of receipt of the commission's notice. A principal officer or
treasurer requesting a determination may either appear in person or designate a
representative to appear on the principal officer's or treasurer's behalf or submit a sworn
statement explaining the mitigating circumstances for consideration by the commission.
A final determination by the commission may be appealed to the Superior Court in
accordance with Title 5, chapter 375, subchapter 7 and the Maine Rules of Civil
Procedure, Rule 80C.

[2013, c. 334, §31 (AMD) .]

6. Final notice of penalty. After a commission meeting, notice of the final
determination of the commission and the penalty, if any, imposed pursuant to this
subchapter must be sent to the principal officer and the treasurer of the political action
committee,

If a determination is not requested, the preliminary penalty calculated by the commission
staff is final, The commission staff shall mail final notice of the penalty to the principal
officer and to the treasurer of the political action committee, A detailed summary of all
notices must be provided to the commission.
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[ 2009, ¢. 302, §9 (AMD) .]

7. List of late-filing committees, The commission shall prepare a list of the names
of political action committees that are late in filing a report required under section 1059,
subsection 2, paragraph B, subparagraph (1) or section 1059, subsection 2, paragraph C
or D within 30 days of the date of the election and shall make that list available for public
inspection.

[ 2007, c. 443, PL. A, §41 (AMD) ]

8. Failure to file. A person who fails to file a report as required by this subchapter
within 30 days of the filing deadline is guilty of a Class E crime, except that, if a penalty
pursuant to subsection 8-A is assessed and collected by the commission, the State may
not prosecute a violation under this subsection.

[ 2003, ¢c. 628, Pt. A, §8 (AMD) .]

8-A. Penalties for failure to file report, The commission may assess a civil penalty
for failure to file a repott required by this subchapter. The maximum penalty for failure to
file a report required under section 1056-B or section 1059 is $10,000.

[ 2009, c. 190, Pt. A, §31 (AMD) .]

9. Enforcement. A penalty assessed pursuant to this section that has not been paid
in full within 30 days after issuance of a notice of the {inal determination may be
enforced in accordance with section 1004-B.

[2009, ¢. 302, §10 (RPR) .]
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SECTION 10, REPORTS OF INDEPENDENT EXPENDITURES

1.

General. Any person, patty committee, political committee or political action committee
that makes an independent expenditure aggregating in excess of $100 per candidate in an
election must file a report with the Commission according to this section.

Definitions. For purposes of this section, the following phrases are defined as follows:

A. “Clearly identified,” with respect to a candidate, has the same meaning as in
Title 21-A, chapter 13, subchapter I1.

B. "Expressly advocate” means any communication that

(D uses phrases such as "vote for the Governor," "reelect your
Representative," "support the Demaocratic nominee,” “cast your ballot for
the Republican challenger for Senate District 1," "Jones for House of
Representatives," "Jean Smith in 2002," "vote Pro-Life" or "vote Pro-
Choice" accompanied by a listing of clearly identified candidates
described as Pro-Life or Pro-Choice, "vote against Old Woody," "defeat”
accompanied by a picture of one or more candidate(s), "reject the
incumbent," or communications of campaign slogan(s) or individual
word(s), which in context can have no other reasonable meaning than to
urge the election or defeat of one or more clearly identified candidate(s),
such as posters, bumper stickers, advertisements, etc. which say "Pick
Berry," "Harris in 2000," "Murphy/Stevens” or "Canavan!™; or

(2) is susceptible of no reasonable interpretation other than as an appeal to
vote for or against a clearly identified candidate.

C. "Independent expenditure” has the same meaning as in Title 21-A §1019-B. Any
expenditure made by any person in cooperation, consultation or concert with, or
at the request or suggestion of, a candidate, a candidate’s political committee or
their agents is considered to be a contribution to that candidate and is not an
independent expenditure.

Reporting Schedules, Tndependent expenditures must be reported to the Commission in
accordance with the following provisions:

A. Independent expenditures aggregating in excess of $100 per candidate per
election made by any person, party committee, political committee or political
action committee must be reported to the Commission in accordance with the
following reporting schedule, unless required to be reported according to the
schedule in paragraph B.

(N Quarierly Reports, [Repealed]
(1-A)  60-Day Pre-Election Report. A report must be filed by 5:00 p.m. on the

60th day before the election is held and be complete as of the 61st day
before the election.
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(1-B)  11-Day Pre-Election Report. A report must be filed by 5:00 p.m. on the
11th day before the election is held and be complete as of the 14th day
before the election.

If the total of independent expenditures made to support or oppose a candidate
exceeds $100, each subsequent amount spent to support or oppose the candidate
must be reported as an independent expenditure according to the schedule in this
paragraph or paragraph B.

Independent expenditures aggregating in excess of $250 per candidate made
during the sixty days before an election must be reported within two calendar
days of those expenditures.

[NOTE: WHEN THE CUMULATIVE AMOUNT OF EXPENDITURES TO
SUPPORT OR OPPOSE A CANDIDATE EXCEEDS $250, AN INDEPEN-
DENT EXPENDITURE REPORT MUST BE FILED WITH THE
COMMISSION WITHIN TWO DAYS OF GOING OVER THE $250
THRESHOLD.

FOR EXAMPLE, IF AN INDIVIDUAL, ORGANIZATION OR COMMITTEE
MAKES THREE EXPENDITURES OF $100 IN SUPPORT OF A
CANDIDATE ON SEPTEMBER 8TH, SEPTEMBER 13TH, AND
SEPTEMBER 29TH, FOR AN ELECTION ON NOVEMBER 6, 2012, AN
INDEPENDENT EXPENDITURE REPORT MUST BE FILED BY OCTOBER
1ST. THE THIRD EXPENDITURE OF $100 MADE THE CUMULATIVE
TOTAL OF EXPENDITURES EXCEED $250 AND THE TWO-DAY
REPORTING REQUIREMENT WAS TRIGGERED ON SEPTEMBER 29TH.
THE REPORT MUST INCLUDE ALL THREE EXPENDITURES,

AFTER SEPTEMBER 29TH, IF THAT INDIVIDUAL, ORGANIZATION OR
COMMITTEE MAKES ADDITIONAL EXPENDITURES TO SUPPORT
THAT CANDIDATE, THE REQUIREMENT TO FILE AN INDEPENDENT
EXPENDITURE REPORT WITHIN TWO DAYS WILL APPLY ONLY IF
THE CUMULATIVE TOTAL SPENT AFTER SEPTEMBER 29TH EXCEEDS
$250, FOR EXAMPLE, IF THE INDIVIDUAL, ORGANIZATION OR
COMMITTEE MAKES TWO PAYMENTS OF $200 TO PROMOTE THE
CANDIDATE ON OCTOBER 8TH AND OCTOBER 13TH, ANOTHER
INDEPENDENT EXPENDITURE REPORT MUST BE FILED BY OCTOBER
15TH DISCLOSING THOSE TWO EXPENDITURES.]

Independent expenditures aggregating in excess of $100 per candidate made after
the 14th day before an election must be reported within one calendar day of those
expenditures,

For purposes of the filing deadlines in this paragraph, if the expenditure relates to
a legislative or gubernatorial election and the filing deadline occurs on a
weekend, holiday, or state government shutdown day, the report must be filed on
the deadline. If the expenditure relates to a county or municipal election, the
report may be filed on the next regular business day.
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C. Reports must contain information as required by Title 21-A, chapter 13,
subchapter 11 (§§ 1016-1017-A), and must clearly identify the candidate and
indicate whether the expenditure was made in support of or in opposition to the
candidate.

D. A separate 24-Hour Report is not required for expenditures reported in an
independent expenditure report,

E. An independent expenditure report may be provisionally filed by facsimile or by
electronic mail to an address designated by the Commission, as long as the
facsimile or electronic copy is filed by the applicable deadline and an original of
the same report is received by the Commission within five calendar days
thereafter.

Multi-Candidate Expenditures. When a person or organization is required to report an
independent expenditure for a communication that supports multiple candidates, the cost
should be allocated among the candidates in rough proportion to the benefit received by
each candidate, :

A. The allocation should be in rough proportion to the number of voters who will
receive the communication and who are in electoral districts of candidates named
or depicted in the communication. If the approximate number of voters in each
district who will receive the communication cannot be determined, the cost may
be divided evenly among the districts in which voters are likely to receive the

" communication.

[NOTE: FOR EXAMPLE, IF CAMPAIGN LITERATURE NAMING SENATE
CANDIDATE X AND HOUSE CANDIDATES Y AND Z ARE MAILED TO
10,000 VOTERS IN X*S DISTRICT AND 4,000 OF THOSE VOTERS RESIDE
IN Y’S DISTRICT AND 6,000 OF THOSE VOTERS LIVE IN Z2’S DISTRICT,
THE ALLOCATION OF THE EXPENDITURE SHOULD BE REPORTED AS:
50% FOR X, 20% FOR Y, and 30% FOR Z.]

B. If multiple county or legislative candidates are named or depicted in a
communication, but voters in some of the candidates’ electoral districts will not
receive the communication, those candidates should not be included in the
allocation.

[NOTE: FOR EXAMPLE, IF AN EXPENDITURE ON A LEGISLATIVE
SCORECARD THAT NAMES 150 LEGISLATORS IS DISTRIBUTED TO
VOTERS WITHIN A TOWN IN WHICH ONLY ONE LEGISLATOR IS
SEEKING RE-ELECTION, 100% OF THE COST SHOULD BE ALLOCATED
TO THAT LEGISLATOR’S RACE.] '

Rebuttable Presumption. Under Title 21-A MLR.S. A, §1019-B(1)(B), an expenditure
made to design, produce or disseminate a communication that names or depicts a clearly
identified candidate in a race involving a Maine Clean Election Act candidate and that is
disseminated during the 21 days before a primary election and 35 days before a general
election will be presumed to be an independent expenditure, unless the person making the
expenditure submits a writlen statement to the Commission within 48 hours of the
expenditure stating that the cost was not incurred with the intent to influence the
nomination, election or defeat of a candidate,
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The following types of communications may be covered by the presumption i
the specific communication satisfies the requirements of Title 21-A M.R.S.A,
§1019-B(1)(B):

N Printed advertisements in newspapers and other media;
) Television and radio advertisements;

3 Printed literature;

)] Recorded telephone messages;

% Scripted telephone messages by live callers; and

(6) Electronic cominunications.

This list is not exhaustive, and other types of communications may be covered by
the presumption,

The following types of communications and activities are not covered by the
presumption, and will not be presumed to be independent expenditures under
Title 21-A M.R.S.A. §1019-B(1)(B):

) news stories and editorials, unless the facilities distributing the
communication are owned or contrelled by the candidate, the candidate’s
immediate family, or a political committee;

) activity or communication designed to encourage individuals to register
to vote or to vote if that activity or communication does not name or
depict a clearly identified candidate;

3) any communication from a membership organization to its members or
from a corporation to its stockholders if the organization or corporation
is not organized primarily for the purpose of influencing the nomination
or election of any person for state or county office;

(4 the use of offices, telephones, computers, or similar equipment when that
use does not result in additional cost to the provider; and

%) other communications and activities that are excluded from the legal
definition of “expenditure” in the Election Law.

If an expenditure is covered by the presumption and is greater, in the aggregate,
than $100 per candidate per election, the person making the expenditure must file
an independent expenditure report or a signed written statement that the
expenditure was not made with the intent to influence the nomination, election or
defeat of a candidate, The filing of independent expenditure reports should be
made in accordance with the filing schedule in subsections 3(A) and 3(B) of this
rule. Independent expendifures aggregating $100 or less per candidate per
election do not require the filing of an independent expenditure report or a
rebuttal statement,
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SECTION 11.

SECTION 12.

1.

D. ° If a committee or association distributes copies of printed literature to its
affiliates or members, and the affiliates or members distribute the literature
directly to voters, the applicable 21-day or 35-day period applies to the date on
which the communication is disseminated directly to voters, rather than the date
ont which the commitiee or association distributes the literature to its affiliates or
members.

E. For the purposes of determining whether a communication is covered by the
presumption, the date of dissemination is the date of the postmark, hand-delivery,
or broadcast of the communication.

F, An organization that has been supplied printed communications covered by the
presumption and that distributes them to voters must report both its own
distribution costs and the value of the materials it has distributed, unless the
organization supplying the communications has already reported the costs of the
materials to the Commission, If the actual costs of the communications cannot be
determined, the organization distributing the communication to voters must
report the estimated fair market value.

G. If a person wishes to distribute a specific communication that appears to be
covered by the presumption and the person believes that the communication is
not intended to influence the nomination, election or defeat of a candidate, the
person may submit the rebuttal statement o the Commission in advance of
disseminating the communication for an early determination. The request must
include the complete communication and be specific as to when and to whom the
communication will be disseminated.

REPORTS OF BALLOT QUESTION CAMPAIGN ACTIVITY BY PERSONS
AND ORGANIZATIONS OTHER THAN POLITICAL ACTION COMMITTEES

[Repealed]

CAMPAIGN CONTRIBUTIONS DURING LEGISLATIVE SESSION

Seed Money Contributions. Legislators and other individuals covered by Title 1
M.R.S.A. §1015(3)(B) may not intentionally solicit or accept a seed money contribution
from a lobbyist or lobbyist associate during any period of time in which the Legislature is.
convened until final adjournment.

Acceptance of Contributions through Political Committees, During a legislative
session, lobbyists, lobbyist associates, and their employers may not give, offer or promise
a contribution to a political action committee, ballot question committee, or party
committee of which the Governor, a member of the Legislature, a constitutional officer,
or staff or agent of these officials is a freasurer, officer, or primary fund-raiser or decision
maker, During the session, these political committees may not solicit or accept a
contribution from lobbyists, lobbyist associates, or their employers, but they may accept
contributions from other individuals and organizations.




