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) STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Comimissioners

From: Jonathan Wayne, Executive Director
Date: March 23, 2012

Re:  Chapter 3 Rule Amendments

In January 2012, the Commission agreed fo accept public comment on proposed changes
to its Rules. The Rules in Chapter 3 which relate to the Maine Clean Election Act are
designated by statute to be major substantive. So, changes to the Chapter 3 Rules must
be reviewed by the Legislature. The Commission held a public hearing at its February
meeting to receive comments from the public and received written comments through
March 12, 2012. The Commission received comments on the Chapter 3 Rule
amendments from the Maine Citizens for Clean Elections and Joseph and Michele
Greenier, which are attached. For your information, their comments also relate to the

Chapter 1 Rule amendments.

In addition, the Commission received comments from the American Civil Liberties
Union of Maine and the Maine Press Association concerning the Chapter I Rule changes.
Those comments are included in the materials for agenda item #3, for your information.
The staff recommends adopting the Chapter 1 Rules at a future meeting and to invite

more comment on a revised Rule concerning the press exception.)

After considering the comments received, the Commission staff recommends adopting
the Chapter 3 Rule amendments as proposed. Thank you for your consideration of the

amendments.

OFFICE LOCATED AT: 45 MEMORIAL CIRCLE, AUGUSTA, MAINE
WEBSITE: WwW.MAINE.GOV/ETHICS

PHONE: (207) 287-4179 FAX: (207) 287-6775



DRAFT

To:  Administrative Procedure Officer
Office of the Secretary of State of Maine

From: Jonathan Wayne, Executive Director
Date: March 28, 2012

Re:  Major Substantive Amendments to Chapter 3 of the Commission’s Rules
(94-270 C.M.R. Chapter 1)

STATEMENT OF FACTUAL AND POLICY BASIS FOR AMENDMENTS
AND SUMMARY OF AND RESPONSE TO COMMENTS

Elimination of Matching Funds from the Maine Clean Election Act Program

Several of the changes adopted by the Commission relate to the elimination of matching funds
from the Maine Clean Election Act program. This is the résult of an order by the U.S. District
Court for the District of Maine in Cushing v. McKee, No. 1:10-¢v-00330-GZS (D. Me. July
21, 2011). Also, as of March 20, 2012, both chambers of the Maine Legislature passed LD
1774, which codifies the Cushing decision by eliminating matching funds from the Maine Clean
Election Act statute (21-A M.R.S.A. § 1125(9)).

Chapter 3, Section 2(4)(A)(5) — Affirmation by Circulator on Acknowledgement Form for
Qualifying Contributions

Factual and Policy Basis: When candidates or their campaign volunteers collect contributions
of $5 or more to qualify for Maine Clean Election Act (MCEA) funding, the donors are required
to sign a “Receipt & Acknowledgment Form.” Beginning in 2007, the Commission added a
section to the “R&A” form for the “circulator” — the person other than the candidate who has
collected the $5 contributions. Also, in 2007, the Commission decided to list in Chapter 3,
Section 2{(4)(A)(S) all of the specific affirmations that the circulator must make.
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Based on the Commission’s experience in administering the qualification process, it may be
interested in consolidating or simplifying the affirmations in the circulator section of the form in
future election years. Therefore, the Commission has decided to simplify the affirmations that
are required by Chapter 3, Section 2(4)(A)(5) in order to provide the Commission greater

flexibility to amend the R&A form in future election years.

Comments; The Maine Citizens for Clean Elections commented through testimony by John
Brautigam at a February 28, 2012 public hearing and in a letter dated March 9, 2012, The
organization stated that it has no problem with the Commission providing its staff greater
flexibility to amend the R&A form. It stated, however, that the public benefits from knowing
whether a circulator was paid or volunteered and whether the form was signed in the circulator’s

presence. Eliminating these requirements would be of concern to the organization,

Response by the Commission: Prior to qualifying for MCEA funding, participating candidates
are required to disclose in a seed money report all campaign expenditures. So, the public is able
to discern from the seed money report whether any circulators have been paid, The R&A form
has not included this information. The reference in the existing rule to paid circulators means
that circulators must make the required affirmations regardless whether the circulator was paid’

or was a volunteer.

Unlike nominating petitions, there is no legal requirement in statute that qualifying contributions
must be collected in the presence of someone who witnessed the collection of the contribution.
The Commission added the circulator section in 2007 without any direction from the Legislature,
in order to add confidence that candidates are qualifying correctly. Nevertheless, the
Commission does not want the circulator’s statement on the R&A form to restrict the means by

which candidates collect qualifying contributions.

Campaigns are able to receive qualifying contributions through a variety of means. Sometimes,

circumstances could be such that although a circulator was invelved in the collection of the
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qualifying contribution, the circulator did not personally witness the contributor signing the
R&A form. For example, a circulator may go to the door of a voter, receive one resident’s
contribution, and leave the R&A form at the household temporarily for another voter to
contribute and sign. Or, the campaign could send a solicitation and R&A form to supporters by
mail, and request that they be returned to the campaign by mail, along with a $5 contribution.
So, the Commission has decided to adopt the proposed rule in order to provide its staff greater
flexibility in any future changes to the R&A form, but will weigh the comments of the Maine

Citizens for Clean Elections in any re-design of the form.,
Chapter 3, Section 4(4) — Shortfall in the Maine Clean Election Fund

Factual and Policy Basis: In Section 4(4), the Commission has set out procedures in case there
is insufficient money in the Maine Clean Election Fund to make payments to candidates. The
Commission proposes deleting two paragraphs and amending a third to reflect the elimination of

matching funds from the MCEA program.

Commenis: The Commission received no comments on this proposed change to the Commission

Rules.

Chapter 3, Section 5 — Payment of Maine Clean Election Act Funds

Factual and Policy Basis: Because of the elimination of matching funds from the MCEA
program, the Commission proposes deleting subsections 5(2), 5(3), and 5(4), which mostly relate

to the payment of matching funds.

The current Section 5(2) contains two provisions that pertain to the Commission’s payments of
public campaign funds generally. The Commission proposes moving these two provisions from

Section 5(2) to 5(1):
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¢ That the Commission staff will pay MCEA funds to candidates in accordance with the
schedule in 21-A M.R.S.A. § 1125(7) (the Commission proposes moving this provision
to Section 5(1)(B); and '

e That the Commission will coordinate with the Office of State Controller to make
payments to candidates in a manner that is expeditious, ensures public accountability, and

safeguards the integrity of the Maine Clean Election Fund (proposed to be a new Section

S(HE)).

Comments: The Commission received no comments on this proposed change to the Commission

Rules.
Chapter 3, Section 6(1) — Limitations on Campaign Expenses
The Commission proposes deleting the reference to matching funds from Section 6(1).

Comments: Joseph Greenier commented at a February 28, 2012 public hearing. Michele and
Joseph Greenier commented in a letter received March 9, 2012. The Greeniers propose an
insertion to Section 6(1) (“and must not overspend MCEA funds™). Also, the Greeniers propose
deleting Section 6(5) from the Cominission Rules in order to prohibit MCEA candidates from
spending any MCEA funds on post-election parties, thank you notes, or advertising to thank

supporters or voters.

Response by Commission: the rulemaking process for administrative agencies is governed by the
Administrative Procedure Act (Title 5, Chapter 375, Subchapter 2). de important steps in the
process are: (1) that the agency provide notice to the public of exactly those rules being
considered for amendment, and (2) that the public has an opportunity to comment on the
proposed rule changes. An agency is not permitted to adopt rule amendments on topics or

provisions which were not part of the proposed rule amendments.
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In this case, the Greeniers are making policy suggestions concerning post-election parties and
overspending that were not included in the rule amendments proposed by the Commission.

Therefore, the Commission may not make these changes as part of this rulemaking.

Chapter 3, Section 7(1)(A) — Procedures for Candidates’ Handling of Matching Funds
Because the Commission will not be paying matching funds to MCEA candidates in the future,
the Commission proposes deleting the provision specifying that MCEA candidates must deposit

matching funds in a federally insured financial institution.

Comments: The Commission received no comments on this proposed change to the Commission

Rules.

Chapter 3, Section 7(1){(C) — Using MCEA Funds to Reimburse for Vehicle Travel
Factual and Policy Basis: This rule states that if a campaign uses MCEA funds {o reimburse
someone for their vehicle travel, the person being reimbursed must have kept a record showing

the dates of travel, number of miles traveled, and destination and purpose of the travel.

The Commission proposes to re-organize the Rule for greater clarity. In addition, the

Commission proposes two substantive changes:

e The details of the campaign trip would need to be recorded on the same day as the travel

or within two calendar days afterward,

e The record should contain an affirmation by the person being reimbursed that it is an

accurate record of the dates, purposes and distance of the campaign travel.

Comments: The Maine Citizens for Clean Elections support and welcome the proposed rule

amendment because it will enhance transparency concerning the use of MCEA funds for travel,
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which is an area in which the Commission’s record-keeping and reporting requirements are

complicated.

The Greeniers suggest some wording changes to the opening paragraph of Section 7(1) and to
Section 7(1)(B) on topics for which the Commission did not invite public comment. These
topics include eliminating the record-keeping requirement for meal expenses and the insertion of
the requirement that MCEA candidates must return unspent MCEA funds (already required in

statute).

With respect to Section 7(1)(C} (record of vehicle travel), the Greeniers suggest that the
Commission’s sample travel record should be mandatory for campaigns that use MCEA funds
for travel. The Greeniers also recommend deleting section 1 and requiring that reimbursements
to a volunteer for travel not exceed $100 per election. The Greeniers suggest requiring the
candidate to record the odometer reading for the beginning and end of each campaign trip and
that mileage must be recorded on the same day as the campaign travel. Also, the Greeniers

suggest that the candidate and the treasurer must sign the travel log.

Response by the Commission: the Commission declines to adopt the changes proposed by the
Greeniers on topics that were not included in the proposed rule amendments, because that would

be contrary to the procedures set out in the Administrative Procedure Act,

The Commission wishes to allow campaigns the flexibility to devise their own formats for
vehicle travel records, provided that the records contain all of the required information. The
Commission believes entering odometer readings in the travel records is a good practice. Tt does
not wish to make this a requirement, however, in order to avoid being restrictive. There could be
circumstances in which a candidate does not record an odometer reading, but may be able to
accurately determine the mileage traveled for a campaign frip. For example, a candidate or
volunteer could forget to fook at their odometer at the beginning of a campaign trip, but may
know the distance traveled for campaign purposes (such as the distance from their house to a

neighboring town), The Commission declines to place a maximum $100 on the reimbursement
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to volunteers, because extensive travel by volunteers could merit greater reimbursements,

particularly in larger legislative districts.

The vehicle travel log required by the Rule should be created by the person who conducted the
campaign travel and who wishes to be reimbursed. This could be a volunteer, paid campaign
staff, or the candidate. The Commission believes it is important for the person being reimbursed
to affirm that the record is accurate, but believes that the signatures of the candidate and treasurer
do not significantly add to the feIiability of the record. Also, the treasurer’s signature on the
travel record could be an unnecessary burden. So, the Commission has provisionally adopted the

Rule amendment as originally proposed.
Chapter 3, Section 7(2)(B) — Procedures for Candidates to Return Unspent MCEA Funds

Factual and Policy Basis: Subsection 7(2) covers three different issues of financial reporting by
MCEA candidates. Paragraph 7(2)(B) requires candidates to return unspent MCEA funds to the
Commission after the election. The Commission proposes deleting references in Paragraph

7(2)(B) to unspent matching funds.

Comments: The Greeniers suggest a new requirement in Paragraph 7(2)(A) that MCEA

candidates “must go by their real names.”

Response by the Commission. the Commission declines to adopt the changes proposed by the
Greeniers on topics that were not included in the proposed rule amendments, because that would

be contrary to the procedures set out in the Administrative Procedure Act.
Chapter 3, Section 7(2)(C) — Selling Property or Equipment Purchased with MCEA Funds
Factual and Policy Basis: 1f a campaign has used MCEA funds to purchase property or

equipment that could be converted to the candidate’s personal use after the election, this Rule

requires the campaign to sell the equipment after the election and to return the proceeds to the
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Maine Clean Election Fund. The existing Rule states that if the campaign sells the property or
equipment to the candidate or a member of the candidate’s immediate family or campaign staff,
the campaign must receive at least 40% of the original purchase price. In the 2011 session, the
Maine Legislature enacted a resolve (Resolve Chapter 19) directing the Commission to amend its

Rules so that the campaign must recover at least 75% of the original purchase price.

Comments: The Commission received no comments on this proposed change to the Commission

Rules.
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94-270 COMMISSION ON GOVERNMENTAL ETHICS AND ELECTION PRACTICES
Chapter 3:  MAINE CLEAN ELECTION ACT AND RELATED PROVISIONS
SECTION2. PROCEDURES FOR PARTICIPATION

4., Qualifying Contributions

A, General, A participating candidate may collect qualifying contributions only
during the relevant qualifying period. Qualifying contributions collected more
than five days before filing a Declaration of Intent with the Commission will not
be counted toward the eligibility requirement. Qualifying contributions must be
acknowledged and reported on forms provided by the Commission.

The forms must include:

) the name, residential address and signature of the contributor;

) an affirmation by the contributor that the contribution was made with his
or her personal funds, in support of the candidate and that the contributor

did not receive anything of value in exchange for his or her signature and
contribution;

3) a clear and conspicuous statement that the candidate is collecting
signatures and qualifying contributions in order to obtain public funding
to finance the candidate’s campaign;

$ the signature of the municipal registrar or his or her designee verifying
the voter registration of the contributors listed on the form; and

()

an affirmation by the person who

circulated the form that the circulator collected the contribution, that the
contribution came from the personal funds of the contributor, that

nothing was provided to the contributor in exchange for the coniribution,
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SECTION 4.

1.

and any additional information required by the Commission in order to
protect the reliability of the gualification process.

FUND ADMINISTRATION

Coordination with State Agencies. The Commission will coordinate with the Office of
the Controller and other relevant State agencies to ensure the use of timely and accurate
information regarding the status of the Fund.

Publication of Fund Revenue Estimates. By September 1st preceding each election
year, the Commission will publish an estimate of revenue in the Fund available for
distribution to certified candidates during the upcoming year's election. The Commission
will update the estimate of available revenue in the Fund after April 15th of an election
year and again within 30 days after the primary election in an election year.

Computation of Disbursement Amounts. By July 1, 1999, and at least every 4 years
after that date, the Commission will determine the amount of revenue to be distribuied to
certified candidates based on the type of election and office in accordance with the Act
[§1125(8)].

Authorizing Contributions due to Shortfall in the Fund.

A. Amutherization by Commission to accept contributions. If the Commission
determines that the revenues in the Fund may be insufficient to make payments
under section 1125 of the Act, the Commission may reduce payments of public
campaign funds to certified candidates and permit them to accept and spend
contributions in accordance with the Act [§1125(13)].

B. Limitations on permitted contributions. If permitted to accept contributions, a
certified candidate may not accept a contribution in cash or in-kind from any
contributor, inchuding the candidate and the candidate’s spouse or domestic
partner, that exceeds $750 per election for gubernatorial candidates and $350 per
election for State Senate and State House candidates. A candidate may not solicit
or receive any funds in the form of a loan with a promise or expectation that the
funds will be repaid to the contributor. If a contributor made a seed money
contribution to a candidate, the amount of the seed money contribution shall
count toward the contribution Hmit for the primary election. For a replacement
candidate or candidate in a special election, a seed money contribution shall
count toward the contribution limit for the election in which the candidate is
running.

C. Apportioning reductions in public funds payments. Upon determining the
amount of the projected shortfall, the Commission shall then determine the
amount and apportionment of the reductions in payments to certified candidates.

0 )
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Written notice to candidates. The Commission shall notify participating and
certified candidates in writing of any projected shortfall in the Fund and specify
timelines and procedures for compliance with this subsection in the event of a
shortfall.

Procedures for candidates, The candidate shall deposit any authorized
contributions into the campaign account into which Maine Clean Election Act
funds have been deposited, except funds which must be deposited in a separate
account under paragraph D. The candidate shall disclose all contributions
received in regular campaign finance repoits. The Commission’s expenditure
guidetines for Maine Clean Election Act funds apply to the spending of the
contributions authorized under this subsection,

Disposing of surplus campaign funds. After the election, the candidate must
return any swrplus campaign funds which the candidate was authorized to spend
to the Commission upon the filing of the 42-day post-election repoit except for
any money retained for purposes of an audit by the Commission pursuant to
section 7, subsection 2(B). If the candidate has collected campaign contributions
which the candidate was not authorized to spend, the candidate may dispose of
those funds within 60 days after the election by returning them to the
contributors, donating them to the Maine Clean Election Fund, or by making an
unrestricted gift to the State, All expenditures of surplus campaign funds must be
disclosed in campaign finance reports in accordance with 21-A ML.R.S.A. § 1017.
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SECTION 5, DISTRIBUTION OF FUNDS TO CERTIFIED CANDIDATES

1. Fund Distribution

A.

Establishment of Account. Upon the certification of a participating candidate,
the Commission will establish an account with the Office of the Controller, or
such other State agency as appropriate, for that certified candidate. The account
will contain sufficient information to enable the distribution of revenues from the
Fund to certified candidates by the most expeditious means practicable that
ensures accountability and safeguards the integrity of the Fund,

Manner of Distribution of Fund. The Commission will authorize distribution of
revenues from the Fund to certified candidates in accordance with the time
schedule specified in the Act [§ 1125(7)] by the most expeditious means
practicable that ensures accountability and safeguards the integrity of the Fund.
Such means may include, but are not limited to:

{H) checks payable to the certified candidate or the certified candidate's
political committee; or

) electronic fund transfers to the certified candidate’s or the certified
candidate's political commitiee’s campaign finance account,

Coordination with Other State Agencies, The Commission will coordinate

with the Office of the Coniroller and other relevant State agencies to implement a
mechanism for the distribution of Fund revenues to certified candidates that is
expeditious, ensures public accountability, and safeguards the integrity of the

Fund.
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SECTION 6.

LIMITATIONS ON CAMPAIGN EXPENSES

A certified candidate must:

1.

SECTION 7,

1.

limit the candidate’s campaign expenditures and obligations to the applicable Clean

Election Act Fund distribution amounts p%&s—awwﬁ&ea%eé—ma@e&mrg—ﬁmd—aﬂee&&ens

not accept any contributions unless specifically authorized in writing to do so by the
Commission in accordance with the Act [§1125(2) and §1125(13)];

use revenues distributed from the Fund only for campaign-related purposes as outlined in
guidelines published by the Commission, and not for personal or any other use;

not use revenues distribuied from the Fund to purchase goods to sell for profit;

not spend more than the following amounts of Fund revenues on post-election parties,
thank you notes, or advertising to thank supporters or voters:

Al $250 for a candidate for the State House of Representatives;

B. $750 for a candidate for the State Senate; and

C. $2,500 by a gubernatorial candidate.

The candidate may also use his or her personal funds for these purposes; and

not use revenues distributed from the Fund for the payment of fines, forfeitures, or civil
penalties, or for the defense of any enforcement action of the Commission.

RECORD KEEPING AND REPORTING

Record Keeping by Participating and Certified Candidates. Participating and certified
candidates and their treasurers must comply with applicable record keeping requirements

set forth in Title 21-A, chapter 13, subchapter 11 [§1016], and chapter 14 [§1125(12-A)].
Failure to keep or produce the records required under Title 21-A and these rules is a
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violation of the Act for which the Commission may impose a penalty. The Commission
may also require the return of funds for expenditures lacking supporting documentation if
a candidate or treasurer is found in violation of the record keeping requirements. The
candidate or the treasurer shall have an apportunity to be heard prior to any Commission
decision imposing a penalty or requiring the return of funds under this section. In

addition to these specific actions, the Commission may also take any other action
authorized under Title 21-A.,

A.

Fiduciary Responsibility for Funds. All funds provided to a certified candidate
or to a candidate’s authorized political committee must be segregated from, and
may not be commmgled mth any othel funds, other than unspent seed money

Meal Expenses. A candidate or freasurer must obtain and keep a record
for each meal expenditure of more than $50. The record must include
itemized bills for the meals, the names of all participants in the meals,
the relationship of each participant to the campaign, and the specific,
campaign-related purpose of each meal.

Vehicle Travel Expenses. If a campaign uses public campaign finds to
reimburse the candidate or another individual for their vehicle travel, the
A candidate or freasurer must obtain and keep a record of vehicle travel

expenses for which reimbursements are made from-campaignfunds.

[0} Amount of reimbursement, Reimbursement mustbe-based-on
may not exceed the standard mileage rate p1escribed for
employees of the State of Maine for the year in which the

election occurs. Fekeaehamﬂﬁarwhwhﬂeﬂnbmsemeﬂt—ts—maée—

purpese-ofthe-traveland the-{otal amount-claimedfor
reimbursement: A candidate may be reimbursed for vehicle
travel expenses at a rate less than the standard mileage rate, A
candidate may also reimburse a volunteer for vehicle travel
expenses at a rate less than the standard mileage rate as long as
the difference does not exceed $100 per volunteer per election.

) Contents of record. For each trip for which reimbursement is made, a
record must be maintained showing the dates of travel, the number of
miles traveled, the origination (if different than the residence of the
person reimbursed), destination and purpose of the travel, and the total
amount claimed for reimbursement. The record should contain an
affirmation by the person being reimbursed that it is an accurate record
of the dates. purpose, and distance of the campaign travel. The person
seeking the reimbursement must have recorded the details of the
campaign travel contemporaneously with the travel or within two
calendar days afterward.
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Penalties for non-compiiance, The Commission may disallow
any vehicle travel reimbursements for which the candidate or the
treasurer cannot produce an aeeurate record maintained in
accordance with this Rule and may require the campaign to
repay the amount of the reimbursement to the Maine Clean
Election Fund. The Commission may also assess a penalty
pursuant 21-A M.R.S.A. § 1127(1) if a campaign reimburses
{ravel expenses without having kept a record that is fully

compliant with the requirements of this Rule,

2, Reporting by Participating and Certified Candidates

A,

General. Participating and certified candidates must comply with applicable
reporting requirements set forth in Title 21-A, chapter 13, subchapter II [§1017].

Return of MatehmgnF&nd—Ardvaﬁees—fmd Unspent Fund Revenues Mafeelﬁﬂg

@)

Unspent Fund Revenues for Unsuccessful Primary Election
Candidates. Upon the filing of the 42-day post-primary election report
for a primary election in which a certified candidate was defeated, that
candidate must rettnn all unspent Fund revenues o the Commission by
check or money order payable to the Fund, except that a gubernatorial
candidate may be allowed to reserve up to $2,000 in order to defray
expenses associated with an audit by the Commission.

oAy T Matehine Funds for 8 Fel P Eleeti
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Unspent Fund Revenues for All General and Special Election
Candidates. Upon the filing of the 42-day post-election report for a
general or special election, all candidates must return all unspent Fund
revenues to the Commission by check or money order payable to the
Fund, except that a gubernatorial candidate may be allowed to reserve up
to $3,500 in order to defray expenses associated with an audit by the
Commission.

Liguidation of Property and Equipment. Property and equipment that is not
exclusive to use in a campaign (e.g., computers and associated equipment, etc.}
that has been purchased with Maine Clean Election Act funds loses its campaign-
related purpose following the election. Such property and equipment purchased
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for $50 or more must be liquidated at its fair market value and the proceeds
thereof reimbursed to the Maine Clean Election Fund as unspent fund revenues in
accordance with the schedule in paragraph B above. Candidates may not refum
unscld property or equipment to the Commission,

{1 The liquidation of campaign property and equipment may be done by
sale to another person or purchase by the candidate.

2) Liquidation must be at the fair market value of the property or equipment
at the time of disposition. Fair market value is determined by what is fair,
economic, just, equitable, and reasonable under normal market
conditions based upon the value of items of similar description, age, and
condition as determined by acceptable evidence of value. A campaign’s
sale of property or equipment through an on-line commercial auction
shall be considered by the Commission as a factor in favor of
determining that the campaign has recovered the fair market value of the
property or equipment.

) If the campaign sells the property or equipment to the candidate or a
member of the candidate’s immediate family or campaign staff, the
campaign must receive at least 40% 75% of the original purchase price.
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March 10, 2012

Jonathan Wayne
Executive Director

. Conunission on Governmental Ethics and Election Practices
133 State House Station

- Augusta, ME 04333-0135

Re: Proposed Rule 2012-P10 and 2012-P11
Dear Director Wayne: .

On behalf of Maine Citizens for Clean Elections ("MCCE”) we appreciate the apportunily to
submif these comments on proposed rules number 2012-P10 and 2012-P11,

MCCE is  nonpartisan organization that has been advocating for the full and effective
implententation of the Maine Clean Election Act since it was passed in 1996. As part of iis
mission MCCE works for reform that is inclusive, fair, just, consistent with constitutional values,
fiscally responsible, and workable,

General Coniments:

We believe that the following principles should guide the Conumnission whenever It considers
possible changes to the rules governing the MCEA systom and other compaign finance and
reporting regulations:

¢ Keep tine to the spivit of the faws, whether passed by the legislature ot by initiative;

¢ Regarding the amount and timing of disclosure, be guided by the strong public interest in
access to ail information at the time and in the format when it is of the most use to the
public;

s Keep the rules clear {o help ensure high compliance;

o Make every cifort to ensure that changing fechnologies and the evolving use of new
media don’{ ereate gaps in the disclosure systen;

* Beware of the nnprecedented national trend to thwart the principles of disclosure and
cloak more and more campaign activity in seerecy.

Member Organizations
AARP Malne, Commpn Causa Malne, EquaiityMalne, Leagus of Women Voters of Maine, League of Young Voters,
Maine AFL-CI0, Malne Councll of Churches, Malne People’s Alllance/Maine People's Resouree Center,
Maine State Employeas Assoclation/SEIU Local 1989, Malne Women's Labby, NAACP-Pertland, Sierra Club Maing Chapter

P.O, Box 18187, Portland, ME 04112 ¢ info@mainacleanelestions.org
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Jonathan Wayne
March 9, 2012
Page |2

Specific Connments:

1. Reporting Schedule for Independent Expenditures,

We have no objection {o replacing the quarterly reports with a 60-day pre-election report,
since there are few if any independent expenditures during the rest of the campaign cycle.
We also do not object to moving the yeporting deadline fiom 14 days to 11 days for
clarity and simplicity,

Our single greatest concemn with the current reporting system for independent
expenditures is that the public often does not receive information about the frue source of
the funds for the expenditure — information which we believe is vitally important to an
informed public.

We are not suggesting that there is a need for additional reporiing when a single person
makes an expendiiore from his or her own funds, or when a commiltee makes an
expendifure from a single pool containing funding commingled from a variety of sources,
When, however, a person or conmmilice is acting s a conduit for a contributor who has
carmarked their contribution to be spent in a particular way, the public has an inferest in
knowing the frue source of the Tunds and the nature of the earmarking, Without this, the
disclosure of the expenditures alone is hollow and even misleading. We would ask that
the rules regarding accelerated reporting of independent expendifures address these
scenarios so that the public has information not only about the money that is spent but the
source of the fundst- at least where the funds can be traced to one sowrce.

We believe accelerated ¢ontribution reporting by PACs and those making independent
expenditures is feasible. Under current rules, candidates must engage in accelerated
reporting of large contributions toward the end of a campaign, There is ho reason this
rule could not be applied to others engaged in electoral advocacy.

2. Expanding the “press exemption” to internet publishers of news and commentary.

We support a clear but limited bona fide press exception that is appropriate for the variety
of new media now commnion in campaigns,

The draft rule sets foxth a five-pat test for determining whether an internel-based
publication should be entitled to the press exemption. We believe the five-part test is
generally appropriate, except under part “d.” we do not believe that the “purpose” test
should be required. If the person or entity publishing the item is being compensated or
reimbursed by a candidate or commiilee, efe,, that should be enough. There is no need to
also prove that the pwrpose was to influence au election.
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As a matter of drafting, the first sentence of paragraph 10 scems redundant and
potentially confusing. Those items are already exempt by function of the definition of
expenditure elsewhere in the rule (and staruts),  For clarity this section of the rules
should be limited to faying out the test for what kind of “intexnet periodical publications”
are entitled to the expenditure exception.

“Testing the waters” provisions for “coniributions” and “expenditures”.

]

Where a contributor gives a gift for the purpose of influencing the election, it is a
“contribution” under the current staftory definttion. 21-A M.R.S.A. 1012 (2)(AX(D).
Once that occurs, the Commission has authority te treat the recipiont as a “candidate™ and
apply ail the limitafions and reporting requirements in the law,

We are concemed that candidates are tempied to "game the system" — side-stepping
confribution finits and reporting requirements on the grounds that the donor supposedly
is not intending to influence the clection, or the recipient supposedly is stifl only
exploring a possible candidacy. While theve is some subjectivity in the test, there is
nothing abont the exploratory phase that makes it more difficudt to discern the donor’s
intent than it would be later in the campaign, Thus, complaints that the test is unelear
should be taken with a grain of saif,

As the Commission considers a new rule for exploratory aetivities, we would suggest that
reporiing requirements and contribution limits may be analyzed scparately. White we
think there is some rationale for waiving campaign finance reporiing requirements during
the “sxploratory” or “testing the waters” phase {especially when a person ultimately
chooses 1ot to run for office), we do not see any rationale for waiving contribution limits.
Simply put, we think contribution limits should apply during all phases of the campaign —
even the earliest. And we think there is adequate authority for considering any gift foa
pesson that relates to fhat person’s possible candidacy to be a “contribution” subject to
the limits — vegardless of when that gift is received.

For reporting requirements, we would favor a “bright line™ test. For purposes of clarity,
we would suggest that the Commission ¢stablish a dollar amonnt of campaign finance
activity beyond which reporting is necessarily required. This is preferable to the factor
set forth in the dvaft mie — “what counid reasonably be expected fo be used for explovatory
activilies”, There should be different doffar amounts for House, Senate and
Gubernatorial campaigns. The seed money amounts in the MCEA might provide a good
guids to what these exploratory amounts shonld be,
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4, Disclaimer exemption for cerlain expenditures Iess than $100 made independent of any
candidate o1 campaign.

We support this rule and offer only a few comments.

First, rather than a new definition of “independent,” perhaps the definition set forth in
Raules Ch. 1 at Section 10 (2)(C) coukd be used. Although the context is sonewhat
different, there may be some vahue in having only one definition to which all stakeholders
could become accustomed.

Second, perhaps the yule could be redrafted with greatey clarity and simplicity. Tor
examplo:

No disclaimer is requived of any handbill, campaign sign or internet or email
communication costing less than 8100 if it is prodiiced and disiribuied
witliout any suggestion, request, divect or indirect authorization or
compensation froim any candidate or conmiitee or agent thereof,

This evemplion does wot apply fo anp handbill, compaign sign or infernel or
emaif commumication made by any person who is requirved to register or file

campaign finance reports with the Commission.

5. Repeal of aceelerated reporiing schedule for non-MCEA candidates.

We ackiowledge the rationale for changing this reposting requivement in light of the
climination of matching funds, buf we note that the information previously reported for
purposes of calewlating matching fainds also had value to the general public, We do not
propose any changes 1o the dratt rule, but ask that the ¢xisting reporling requirements be
closely monitored in the 2012 election ¢yele to determine whether the pubfic would
bensfit from any additional reporting by privately tunded candidates in the future.

6. Membershin Communications reporting schedule,

We support the adeption of a schedule, bl ask whether it should be parallel with the
other reporting requirements witich are triggered 11 days before the election rather than
three days before as proposed.
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7. Circulation Form for Qualifving Contyibutions.

We have no objection to giving Conmission staff more flexibitity in devising a clear and
straightforward qualifying confribution form. We believe, however, that there is an
important public purpose served by verifying whether the circulator was paid or a
volmieer, and that the foxms were signed in the circulator®s physical presence,
Eliminating those requirements would be a concern for us. At the very least, if this
revision is approved we would appreciate the opportunity to work with the staffen a

evised forim,

8, Using MCEA Punds for Vehicle Trvavel Rebmbursement,

We support and welcome this change as it will enhance ransparency regarding the vse of
MCEA funds for travel — one area where record keeping and reporting are somewhat
more complicated compared lo the more straighiforward purchase of goods and services.

Thank you again for considering these comments, We look forward to continning to work with
you and the Commission.

Sincerely youus,

OM Brat g

John Brawtigam
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