- Agenda
[tem #10



STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Ethics Commission Members
From: Jonathan Wayne, Executive Director
Date: July 21, 2009

Re:  Request for Investigation by Carl Lindemann

In this matter, Carl Lindemann asks the Ethics Commission to consider his March
5, 2007 request that the Commission investigate whether a January 22, 2007 campaign
finance report filed by the Maine Heritage Policy Center (MHPC) was accurate and
complete. The report related to the MHPC’s activities in support of the Taxpayer Bill of
Rights (TABOR) citizen initiative in the 2006 gencral election. In the view of the
Commission staff, the Commission is required to review Mr. Lindemann’s request, but it
is not required to conduc;[ an investigation.

As explained below, Mr. Lindemann’s request was not resolved in 2007 because
of related litigation that concluded on December 16, 2008. That month, Mr. Lindemann
confirmed with me that he was interested in the Commission considering his March 5,
2007 request. I tentatively planned to schedule it for your March 26, 2009 and May 28,
2009 meetings. Prior to setting the agendas for those meetings, I received requests for
postponements from Mr. Lindemann due to scheduling issues. He resides in Austin,
Texas.

Whatever your decision in this matter, the Commission staff believes that Mr.

Lindemann’s advocacy before the Commission in 2006 has resulted in improved '
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campaign finance reporting concerning ballot questions by organizations which do not
gualify as political action commiittees (PAC-S). In 2007, three bills were introduced in the
Maine Legislature to improve the reporting requirements under 21-A M.R.S.A. § 1056-B
for organizations other than PACs which spend money to influence ballot questions. In
2008, the Legislature enacted changes to the § 1056-B reporting requirement. The
C.émmission has adopted better written guidance for § 1056-B filers. Tlﬁs year,
organizations such as the MHPC, Equality Maine, Maine Leads, and the Maine Center
for Economic Policy have already filed § 1056-B reports in connection with questions on

the ballot for the November 2009 election.

Mr. Lindemann’s First Request: Is MHPC a PAC?

On October 19, 2006, Mr. Lindemann filed an earlier request that the Commission
consider whether the MHPC’s activities in support of TABOR qualified it as a political
action committee (PAC) under Maine Election Law. The Commission invested
considerable time considering Mr. Lindemann’s request and reviewed lengthy
submissions by Mr. Lindemann and the MHPC. At a meeting on December 20, 2006
held specially to consider Mr. Lindemann’s request, the Commission determined by a
vote of 3-1 that the MHPC did not qualify as a PAC. Nevertheless, the Commission
determined that the MHPC was required to file a financial report of its contributions and
expenditures relating to TABOR under 21-A M.R.S.A. § 1056-B. Mr. Lindemann
- appealed the Commission’s determination that the MHPC was not a PAC by filing a Rule

80C proceeding with the Maine Superior Court.



Carl Lindemann’s March 5, 2007 Request for an Investigation

On January 22, 2007, the MHPC filed a campaign finance report under 21-A
- M.R.S.A. § 1056-B with respect to the November 2006 TABOR initiative. The report
stated that the MHPC received four contributions totaling $975.00 for the purpose of
promoting the TABOR election and made $30,962.19 in expenditures to promote
TABOR, mosﬂy for staff time of paid employees. On March 35, 2007, Mr. Lindemann
filed this request, which alleges that the MHPC’s report was not complete and accurate.

For the purposes of this mel;m, I have summarized what I regard as Mr.
Lindemann’s two major argumeﬁts. First, he argues that the MHPC sent {fundraising
solicitations in 2006 that heavily mentioned TABOR, so it is highly unlikely that the
MHPC was required to report only four contributions. Second, Mr. Lindemann argues
that the MHPC has under-reported the amount of staff time which the organization
dedicated to supporting TABOR.

At its meeting on May 14, 2007, the Commission voted 2-1 to postpone
consideration of Mr. Lindemann’s March 5, 2007 request until after the Maine Superior
Court decided on his Rule 80C proceeding regarding the Commission’s determination
that the MHPC was not a PAC. | have attached the minutes for that portion of the
meeting.

On February 26, 2008, the Superior Court issued a Decision and Order dismissing
Mr. Lindemann’s Rule 80C petition and finding that he did not have standing to
challenge the Commission’s December 20, 2006 determination. The Decision and Order

did not make any judgment on the merits of the Commission’s December 20, 2006



determination that the MHPC did not qualify as a PAC. Mr. Lindemann appealed the
Superior Court’s dismissal to the Maine Supreme Judicial Court.

In March 2008, Mr. Lindemann made three submissions to the Commission
asking it to consider his March 5, 2007 request. At its March 31, 2008 meeting, the
Commission voted 4-1 that further proceedings with respect to his request be tabled
pending a final decision by the courts on his Rule 80C proceeding which was on appeal
to the Maine Supreme Judicial Court. Commission members Michael Friedman, Francis
Marsano, David Shiah, and Ed Youngblood voted in favor of the motion to table, and
Mavourneen Thompson voted against it. |

On December 16, 2008, the Maine Supreme Judicial Court affirmed the Superior
Court decision that Mr, Lindemann lacked standing to challenge the Commission’s

determination that the MHPC was not a PAC. That month, Mr. Lindemann confirmed

that he would like the Commissicn to consider his March 5, 2007 request.

March 30, 2007 Response by the MHPC

Attorney Daniel Billings submitted a response on behalf of the MHPC in a letter
dated March 30, 2007. He stated that the MHPC’s §1056-B report is -complete and
accurate, and that the MHPC worked diligently to apply the guidelines provided by the
Commission staff. He argued that er. Lindemann’s points have been heard by the
Commission before, were not supported by new evidence, and so are not worthy of
consideration. He requested that if the Cormnmission decides to consider them, the matter

should be deferred until the Maine Superior Court has reached a decision on Mr.

Lindemann’s first request for an investigation. Mr. Billings stated that the MHPC has



spent a great deal of time and resources responding to Mr. Lindemann’s allegations and it
would be an unfair burden on the MHPC to require the organization to respond to Mr.
Lindemann’s new complaint at the same time it is participating in Mr. Lindemann’s
appeal in the Superior Court.

Mr. Lindemann and counsel for the MHPC have filed a number of additional

submissions in March 2008 and in 2009, which are attached for your consideration.

Reporting Requirements under 21-A M.R.S.A. §1056-B in Effect in 2006 and 2007

On December 20, 2006, the Commission determined that the MHPC was required
to file a report under 21-A M.R.S.A. §1056-B. Section 1056-B was inserted in the PAC
law in 2000 to cover organizations that do not qualify as a PAC but which raise or spend
more than $1,500 to influence a ballot question. I have attached to this memo the version
of this statute that was in effect during 2006, 2007, and through June 29, 2008 (labeled
“applied through 6/29/08”). This statute prdvidcs in full:

Any person not defined as a political committee who solicits and receives

contributions or makes expenditures, other than by contribution to a

political action committee, aggregating in excess of $1,500 for the purpose

of initiating, promoting, defeating or influeéncing in any way a ballot

question must file a report with the commission. In the case of a municipal

election, a copy of the same information must be filed with the clerk of
that municipality. [underlining added]

1. Filing requirements. A report required by this section must be filed
with the commission according to a reporting schedule that the
commission shall establish that takes into consideration existing campaign
finance reporting schedule requirements in section 1059,

2. Content. A report must contain an itemized account of each
contribution received and expenditure made aggregating in excess of $100
in any election; the date of each contribution; the date and purpose of each
expenditure; and the name of each contributor, payee or creditor. Total
contributions or expenditures of Iess than $500 in any election need not be




itemized. The report must_ state whether the purpose for receiving
contributions and making expenditures is in support of or in opposition to
the ballot question. [underlining added]

3. Forms. A report required by this section must be on a form prescribed

and prepared by the commission. A person filing this report may use

additional pages if necessary, but the pages must be the same size as the

pages of the form.
Amendments to § 1056-B Enacted in 2008

For your information, in its 2007 session the Maine Legislature considered three
bills that proposed to amend the reporting requirement in 21-A M.R.S.A. § 1056-B for
organizations other than PACs that raise or spend money to influence ballot questions. In
2008, the Legislature amended the statute. In the amendment, the Maine Legislature
increased the reporting threshold to $5,000, introduced a new term for this type of
campaign finance filer (“ballot question committee™), required ballot question
committees to register with the Commission before filing campaign finance reports, and
clarified the requirement to report contributions received by ballot question committees.
This amended version of § 1056-B took effect on June 30, 2008. It is attached to this
memo with the notation of “current faw.”

It is important to note that Mr. Lindemann’s March 5, 2007 request concerns
financial activity that took place in 2006, before the § 1056-B was amended. Therefore,

the staff recommends that you apply the version of § 1056-B in effect through June 29,

2008.



Summary of Information Previously Submitted to the Commission Concerning
MHPC’s 2006 Fundraising

In its §1056-B report, the MHPC reported four contributions totaling $975.00. In
its December 4, 2006 leiter to the Commission, the MHPC stated that it completed a
review of all of its 2006 contributions and could find onljf these four contributions for
which the contributor included a specific reference to TABOR either on the contribution
check or in correspondence accompanying the check. The MHPC argues that it is only
required to report these four contributions and is not required to report donations it
solicited for the purpose of promoting its general mission and activities.

Mr. Lindemann draws the Commission’s attention to two fundraising solicitations
received by the Commission that cite the MHPC’s work on TABOR at length: an Augﬁst

2, 2006 e-mail solicitation and a fundraising letter dated October 18, 2006.

August 2, 2006 E-Mail Solicitation

On December 21, 2006 (the day after the Commission reached its determination
that the MHPC was not a PAC), the Commission staff received an MHPC fundraising
solicitation dated August 2, 2006. It was submitted to the Commission by Christopher St.
John of the Maine Center for Economic Policy.

The August 2, 2006 solicitation was an e-mail which describes TABOR as
a reasonable and effective way for Maine to begin repairiﬂg its lagging economy |
and as one of the MHPC’s top priorities. It certainly includes language that could
lead some recipients to believe that their contribution would be used by the
MIHPC conduct public relations efforts in support of TABOR in the coming three

months before the election



On the other hand, the e-mail also contains some indications that the funds raised
would be used for the general work .of the MHPC. The e-mail asks: “Will you please
consider a gift to our Summary Annual Fund Drive today?” and “Please consider a gift
today to support the important work of the Maine Heritage Policy Center.” Tt also states
“we will continue to provide truthful and credible analysis, information, and commentary
about Maine’s competitive position and how we can improve it,” which may imply
continued communication efforts beyond TABOR.

Mr. Lindemann argues that two thirds of the text of the fundraising e-mail dated
August 2, 2006 concerned the MHPC’s efforts to promote TABOR. He contends that the
MHPC’s §1056-B report should include all of the contributions received by the MHPC in
response to the August 2, 2006 fundraising e-mail because they were all contributions

made to influence TABOR.

Fundraising Letter dated October 18, 2006

In the MHPC’s December 4, 2006 submission, it included an MHPC fundraising
letter dated October 18, 2006 as Exhibit A. Mr. Billings refers to it as an example of the
organization’s “general fundraising activities.” In their testimony on December 20, Mr.
Billings and Mr. Becker explained that the letter was intended to be mailed before the
Névember 7, 2006 general election but because of a problem with a printer or mailhouse

it was not distributed until after the election. (Transcript, at 159-60.)‘



MHPC'S Description of its Fundraising

In his first presentation to the Commission on behalf of the MHPC, Dan
Billings stated orally to the Commission that the MHPC had not solicited funds in
support of TABOR. In his October 26, 2006 letter, Mr. Billings responded to the
issue more fully:

[The MHPC] has not solicited or received any contributions to influence

the outcome of a referendum campaign. ... While MHPC’s activities

may influence the referendum on the Maine Taxpayer Bill of Rights,

[MHPC] has not solicited or accepted contributions or made expenditures

for the purpose of initiating, promoting, defeating, or influencing in any

way the outcome of the referendum. MHPC’s purpose in speaking about

the Maine Taxpayer Bill of Rights is to further the Center’s mission to

analyze and promote conservative and free market public policy solutions

that will benefit the people of Maine. (underlining in original)

On November 27, 2006, Carl Lindemann submitted to the Commission a check
dated November 1, 2006 to the MHPC which he had asked a friend of his, David Briney,
to make to the organization. In response the MHPC sent a thank you letter to Mr. Briney
dated November 6, 2006. The letter states: “We are very grateful {or this donation, and

will use it fo advance our mission of promoting The Taxpayer Bill Of Rights, a solution

that will benefit all people of Maine.” (underlining added.) Following this submission, I
requested more information from the MHPC in the form of four questions numbered (1) -
.

On December 4, 2006, Dan Billings responded in writing. In response to
Question (1) (“Has the MPHC received any funds from any source specifically to
promote, initiate, or influence the TABOR initiative? "), Mr. Billings responded: |

MHPC has not received any funds from any sources specifically to

promote, initiate, or influence the TABOR initiative. All contributions

received are used to support the overall operations and general mission of
MHPC. No funds were specifically segregated or dedicated to activities



related to the Maine Taxpayers Bill of Rights. No activities undertaken by
MHPC related to the Maine Taxpayers Bill of Rights were contingent
upon or the result of any funds received from any source.
As a result of this question, MHPC staff has reviewed all contributions
received by the Center this year. Four contributions, including the
contribution from Mr. Briney, were made along with correspondence or
references on checks mentioning TABOR or MHPC’s work related to
TABOR. ...
In response to Question (2) (“Has the MPHC solicited any contributions or other funds in
connection with the TABOR initiative?”), Mr. Billings stated:
No. However, MHPC has mentioned its TABOR related work in its
general fundraising activities. For example, the enclosed fundraising
letter, marked as Exhibit A, mentions MHPC’s work related to TABOR.
It should be noted that though the letter is dated October 18", it did not go
out until after November 7" and no contributions were received as a result
of the letter before November 7%, Also, the letter was only sent to existing
MHPC members.
At the December 20, 2006 meeting, Dan Billings and William Becker provided further
testimony regarding the MHPC’s fundraising, and I have attached the relevant pages of |
the transcript for that meeting. Mr. Becker testified that he believed contributors to the
MHPC were supporting “our overall mission” and “our ongoing work on spending
limits” — not TABOR specifically. (Tra.nScript, at 108.) He repeated that “we did not
solicit any contributions to support activities related to TABOR, [] we did not segregate

funds for TABOR related activities and none of the activities were tied to or dependent

upon receiving contributions.”  (Transcript, at 110.)

Mr. Lindemann’s Second Argument: Under-Reporting of Staff Time
The other major contention in Mr. Lindemann’s request for an investigation is

that the MHPC has under-reported the amount of staff time it dedicated to supporting
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TABOR in 2006. Mr. Lindemann focuses on the six-month period of May 5 — November
7,2006. He observes that 18 of the MHPC’s press releases (60% for that period) relate to
TABOR, but that the MHPC reported orily 35 hours of labor by Jason Fortin, the
MHPC’s Director of Communications. According to Mr, Lindemann, this représents
only 4% of Mr. Fortin’s work time for the six-month period leading up to the general
election. |

Mr. Lindemann has calculated that during the six-month peried, each employee
was available to work for 984 hours. The MHPC repoﬁed that William Becker, the
MHPC’s Executive Director, spent 190 hours in support of TABOR in speaking
engagements, research, and travel. Mr. Lindemann believes that this amount is less than
20% of his work time for the period. He finds this implausible, but he has not cited
specific reasons. For examﬁle, is the amount of 190 hours inconsistent with the volume
of TABOR-related activities which Mr. Becker engaged in (public forims, comments to
the press, etc.? Perhaps Mr. Lindemann believes the reason is obvious based upon his
monitoring of the MHPC, but his reasoning is not clear from the March 5, 2007 request.

Mr. Lindemann argues that the MHPC’s total TABOR-related expenditures of
$30,962 account for only 12.4% (about one-cighth} of MHPC’s “projected budget” for
the late part of 2006." He believes this total is incredible, but he does not exﬁlain why the
Commission must conclude that the MHPC’s toltal TABOR expenditures were in fact

higher.

' He has extrapolated that the MHPC’s six-month budget was $250,000 based on a comment Mr.
Becker made to the Forecaster newspaper about the MHPC having a projected annual budget of
$500,000.

11



Staff Recommendation
The standard in the Commission’s statutes for considering requests for
investigation is 21-A ML.R.S.A. § 1003(2):
2. Investigations requested. A person may apply in writing to the '
Commission requesting an investigation concerning the registration of a
candidate, treasurer, political committee or political action committee and
contributions by or to and expenditures by a person, candidate, treasurer,
political committee or political action committee. The Commission shall
review the application and shall make the investigation if the reasons
stated. for the request show sufficient grounds for believing that a violation
may have occurred.
In the view of the Commission staff, the Commission is required under 21-A M.R.S.A.
§ 1003(2) to review Mr. Lindemann’s application, but it is not required to conduct any
investigation. During its consideration of Mr. Lindemann’s October 2006 complaint that
the MHPC was a PAC, the Commission has already received information from the
MHPC and from Mr. Lindemann concerning MHPC’s fundraising. In our view, the
Commission has the discretion to make a further investigation or to decline to do so.

The MHPC has argued that under 21-A M.R.S.A. § 1056-B, it was required to

disclose only those contributions which it solicited and received for the specific purpose

of promoting TABOR. It relies on the language in § 1056-B to support this
interpretation. The MHPC argues that the reporting reqﬁirement applies to an
organization who “solicits and receives contributions ... for the purpose of initiating [or]
promoting ... a ballot question ....” Thus, the MHPC argues, it was not required to

disclose the sources of its funding that it had solicited for the purpose of supporting its

general mission and activities.

Similarly, the MHPC draws your attention to subsection 2 of § 1056-B (“The

report must state whether the purpose for receiving contributions and making

12



expenditures is in support of or in opposition to the ballot question.”). It argues that it is
the organization’s purpose in receiving contributions that determines whether a
contribution must be reported. The MHPC points to the language and timing of the
fundraising solicitations and argues that its purpose in receiving the solicited funds was to
support its general activities, not its staff time spent on the November 2006 general
election, If you accept this as a valid interpretation § 1056-B, you may conclude that
there is insufficient evidence to conclude that the MHPC violated 21-A MLR.S.A. § 1056-
B by under-reporting its contributions in its January 22, 2007 report.

On the other hand, if the Commission examines the language of the MHPC’s
2006 solicitation.s; it may conclude that there were contributors who gave to the MHPC
specifically to promote TABOR, and that the MHPC was statutorily required to report
these‘ contributions. If the Commission adopts this view, there could be grounds for
believing that MHPC may have violated 21-A M.R.S.A. § 1056-B by under-reporting its
contributions in its January 5, 2007 report. '

With respect to MHPC’s reported expenditures, the Commission staff does not
believe Mr. Lindemann has produced sufficient grounds for believing that MHPC under-
reported its staff expenditures to promote TABOR,

In addition to differences in legal interpretation, I draw your attention to
allegations by Mr. Lindemann that the MHPC has made significant factual
misrepresentations to the Commission concerning its activities in support of TABOR. He
believes these statements by the MHPC should affect the Commission’s view of the
MHPC’s overall credibility. His allegations are included in Agenda Item #11.

Thank you for your consideration of this memorandum.
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applied through 6/29/08

2. Prehibited expendltures Ne committee may make any expenditure for hqucr to be
distributed to or consnmed by voters while the polls are open on election day.

21A § 1056-A. Expenditures by political action committees

A political action committee shatl report all expenditures in cash or in kind made by the
commiitee.

21A § 1056-B. Reporis of contnbntmns ang expenditures by persons

Any person not defined as a political committee who soliciis and Teceives contributions
or makes expenditures, other than by contribution to a political action committee, aggregating
in excess of $1,500 for the purpose of initiating, promoting, defeating or influencing in any
way a ballot question must file a report with the Commission. In the case of 2 municipal
clection, a copy of the same information must be filed with the clerk of that municipality.

1. Filing requirements. A report required by this section must be filed with the
Commission according to a reporting schedule that the Commission shall establish that takes
into consideration existing campaign finance reporting schedule requirements in:section
1059.

2. Content. A report mustcosntain an ltcxmzed acceumt of each contribution received
and expenditure made aggregating in excess of $100 in any election; the date of each
contribution; the date and purpose of each expenditure; and the name of each contributor,
payee or creditor. Total contributions or expenditures of less than $500 in any election need
not be itemized. The report must state whether the purpose for receiving contributiens and

- making expenditores is in support of or in opposition to the ballot question.

3. Forms. A report required by this section must be on a form prescribed and prepared
by the Commission. A person filing this report may use additional pages if necessary, but the
pages must be the same size as the pages of the form.

21A § 1057, Records

~ Any political action committee that makes expenditures which aggregate in excess of $50
to any ome or more candidates, committees or campaigns in this State shall keep records as
provided ip. this section. Records required o be kept under subsections 1, 2 and 3 shall be
retained by the political action committee mtil 10 days after the next election following the
election to which the records pertain.
1. Details of records. The treasurer of a political action committes must record a
detailed account of: :

A. All expenditures made to or in behalf of a candiGate, campaign or committee;

B. The identity and address of each candidate; campaign or commitiee;

~38-



Title 21 A, Chapt. 13 Campaign Repons & Fihance Law

" currentlaw

21A § 1056-A. Expenditures by polifical action committees
A political action committee shall report all expenditures in cash or in kind made by the
commitiee.

21A § 1056-B. Ballot question committees

Any person not defined as a political action committee who solicits and receives
coniributions or makes expenditares, other than by contribution fo a political action
commitiee, aggregating in €Xcess of $5,000 for the purpose of initiating, promoting, defeating
or influencing in any way a baliot question must file a report with the Commission. In the
case of a municipal election, a copy of the same information must be filed with the clerk of
thai municipality. Within seven days of receiving contributions or making expenditures that
cxceed $5,000, the person shall register with the Commission as a-ballot question commitiee.
For the purposes of this section, expenditures include paid staff time spent for the purpose of
influencing in any way a balloi question. The Commission must presoribe forms for the
registration, and the forms must include specification of a treasurer for the committee, any
other principal officers and all individuals who are the primary fund-raisers and decision
makers for the committee.

1. Filing reqairements. A report required by this section must be filed with the
Commission according to 2 reportmg schedule that the Commission shall establish that takes
into consideration e}nstmg campalgn finance reporting schédule requirements in section
1059. '

2. Cowtent. A report must contain an itemized account of each expendmn'e made to and
contribution received from a single source aggregating in excess of $100 in any election; the
date of each contribution; the date and purpose of each expenditure; and the namie and
address of each contributor, payee or creditor. The filer is required to report only those
contributions made to the filer for the purpose of initiating, promoting, defeating or
influencing in any way a ballot question and only those expenditures made for those
purposes. The definitions of “contribution and “expenditure” in section 1052, subsections 3
and 4, respectively, apply to persons required to file ballot question reports.

2.A. Coniributions. For the purposes of this section, “contribution” includes, tut ié not
limited to:

A. Funds that the com:nbutor specified were given in connection with a ballot question;

B.  Funds provided in response to a solicitation that wouid lead the contributor to believe
that the fimds would be used specifically for the purpose of initiating, promoting, defeating or
influencing in any way a ballot question;

C. Funds that can reasonably be determined 1o have been provided by the contributor for
the purpose of initiating, promoting, defeating or influencing in any way a ballot question
when viewed in the context of the contribution and the recipient’s activities regarding a baliot
question; and .

D. Funds or transfers from the general treasury of an organization filing a ballot question
report. ‘ '
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