STATE OF MAINK.

In Sevare, February 13, 1869.

On motion of Mr. IIERSEY,

Ordered, That the report of the Joint Special Committee of the
Legislature of 1836, on Capital Punishment, be taken from the
archives of the State, and that the usual number of copies bo
printed forthwith for the use of the Legislature.

Read and passed. Seut down for concurrence,

THOMAS P. CLEAVES, Secretary.

In Ilouse ov RevreseNtaTivEs,
February 13, 1869, J
Read and passed in concurrence,
S. J. CLLADBOURNE, Clert.
A true copy—ATrEST:
TILOMAS P. CLEAVES, Secretary of Senalte.
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SIXTEENTH LEGISLATURE.
No. 37. ‘ SENATE,

REPORT OF THE COMMITTEE ON CAPITAL PUNISHMENT.

The Joint Sclect Committee to whom was referred the proceed-
ings of the last Legislative session, relative to the punishment of
death, together with sundry petitions and memorials in favor of
the abolition of the same, have had the whole subject under con-
gidcratiou, and ask leave to

REPORT:

That haviug given to the subject all that deliberative attention
which the time and circumstances would permit; your committee
have agreed that in theic opiniod the punishment of death oughi to
be abolished, and that public sentiment demands the adoption of
the measure. Considering the able Report of the Committee of
the last Legislature, on the question now under consideration, your
Committee have not thought proper to reiterate the same train of
argumeunts, especially those relating to the Mosaic Law contained
therein; nor can they perceive why the Legislator should be in-
fluenced by those laws any more than by those of Greece or Rome,
aside from their wisdom and justice. If it should be found there-
fore that there are arguments not coutained in this report, their
omission will not be taken as evidence that the committee did not
attach importance to them. They have labored more to illustrate
the principles on which Legislative proceeding should be predicated
in relation to crime, the principles of justice and natural right,
together with the expediency of the measure than to give volumi-
nous details of arguments having one common object. They have
therefore taken a somewhat different view of the subject from the
former committee. And in doing this they are gratificd in being
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able to state that gentlemen of talents and worth have essentially
atded in the accumulation of facts to illustrate aund substantiate,
even iu prejudiced minds, the correctness of the positious which
they have thought proper to assume in this report. I discharging
this duty they arc not conscious of being actuated by prejudice, a
false delicacy towards criminals, or any considerations other than
the pablic good. '

It is necessary to the general interest, to the perpetuity of in-
dividual and public liberty, that we should recar, occasionally, to
first principles—that we should scrutinize the acts of government
in order to determine whether it bas kept within the sphere of its
legitimate, or constitutional powers. If it is found to have en-
croached upon the rights of citizens and to have bLeen in the
practice of meting out cruelty and oppression under the imposing
name of necessity, no matter if sanctioned by all nations upon the
face of the earth, by past ages, Ly its great antiquity, for as pre-
cedent cannot confer the right, it onght to be visited by the hand
of reform., Il the inviolability of human life was not recognized
in the carly period of the world, after the wickeducss of wan had
perverted his way upon the earth, and in the dark and barbarous
ages; If in consequence, oceans of blood have been made to flow,
while inglorious ambition, ignorance, superstition and Ligotry cou-
signed their vietims to the most unfeeling and heart-rending cruel-
ties which the ingenuity of man could invent, to the viovlent
sullerings of maiming, the rending asunder of limbs, the rack, the
torture, the gibbet, the stake and the halter; if it be a relic of
those times when the despotic will of tyrants and conquerors cn-
riched the soil of empires with the Llood of human victims, some-
times innocent, and for the smallest, as well as the more aggra-
vated offences, surcly we, who profess so much abhorrence of the
tragic sceues of those times, who profess to bLe guided by the
greater light of modern intelligeuce and the immutable principles
of right; and above all by the pure and benign principles promul-
gated by the world’s great Law-giver and Benefactor, ought to
pausc and reflect whether we can consistently with the spirit of
our free institutions, with the improvements of the age in moral
reform, continue a practice so demoralizing in its tendency and so
abhorrent to the feelings of bumanity, against the stroug and
- decided opinions of a large, very respectable and discreet portion
of the people as the punishment of death ; and whether it is not in
our power to so elevate the character of our people and to throw
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around human life a sacredness which will secure its inviolability to
a greater extent than can possibly be done by the sanguinary
punishment of death,

To adopt such measures as are best calculated to promote the
greatest good, to cnsure the tranquility, happiness and prosperity
of the people, is the legitimate object of onr assemblage. o de-
part from this, is to betray the trust confided to us by our constits”
uents and prove our unworthiness to serve them.

The measure prayed for by your petitioners and memorialists,
ig the abolition of the punishment of death for treason, murder,
arson and accessaries thereto before the fact, these being the only
crimes punishable, by our statute laws, with death., As trcason
against the State will not be likely to be committed without at the
same time committing this offence against the United States, and
be liable to be punished by the laws of the latter, it is practically
a nominal offence, so that virtually the petitioners ask for the abol-
ition of the punishment of death for the crimes of murder and
argon.

Your Committee are strongly impressed with the importance of
adopting this change in our criminal code on the ground of its just-
ness ag well as its expediency ; and in giving their views will com-
mence with o fesv postulates, or what they deem self-evident truths.

1. ANl men are born equally free and independent, and are
endowed by their Creator with certain unalienable rights among
Whlch is that of life.*

- All power is inherent in the people.t

3 Government is instituted by their authority, and acquires
rights, only so far as they are surrendeted by the people, the legi-
timate end of which is, the greater security of the natural rights
of thosc for whom it is instituted, and is in its nature a quad pro
quo,”” or an equivalent for those surrendered.

4. A natural right cannot be transferred or given up, for which,
in the nature of things, no equivalent can be rendered.

5. It therefore neccssarily follows that government is a dele-
gated trust, founded in compact, and must possess limited powers :
that the assumption of unlimited or absolute powers, is an usurpa-
tion of the rights of the people not delegated ; that acts founded on
" such an assnmption of power cannot be legally or morally binding

* Doclaration of Indepondence,
1 Constitution of Maino, Art. 1,—Sce. 2.
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on the citizen, the execrcise of which is tyranny; and that as no
adequale cousideration can be given in exchange for the inesti-
wable privilege, the cnjoyment of life, no nan has the right to
dispose of it, either according to the whims, caprice or opinions of
himscl{ or others.

6. Right and obligation are correlative. Neither government
nov a citizen can possess civil rights without having imposcd on
them correspondiug obligations. Each severally is not ouly under
obligation to respect the rights of the other, but to defend them
when iuvaded, To preserve a just balance between these so that
one shull not encroach upoun the other, and to eusure their respect
in tranquility and peace, constitute the most important business of
government,

Iluman life therefore can be taken ouly by virtue of this obliga-
tion, which makes it imperative on the government to preserve its
own existence and just rights and those of each individual mewber
of it unimpaired, however poor or humble in life.

If these premises be correct, government as well as individuals,
have the right of self-defence, and to do this, il an absolute neces-
sity shall exist, to take the life of the aggressor.  But without such
necessity no power on carth can of right take it, Now if it can
be shown that the destraction of life is absolutely necessary to
protect the State or the citizens against forcigu or domestic uggres-
sions, it i3 both lawful and right; it is then not a matier of mere
chivice, or expediency, because the first law of nature, sclf-preser-
vation, imposcs the necessity.  But if, on the other hand, it can
Le shown that in a civilized, intelligent and moral community like
our owi, no such necessity exists, then it must be counceded that
to inflict the punishment of death is not only unlawful and impolitic,
but unjust and cruel, In determining this we wust not bavely
consider whether crimes of an aggravated nature are conuuitted or
not, but we must take into consideration the nature and constitu-
tion of man, the means best calculated to coutrol his actions in
conformity to the rules of society, the proper ends of punishments,
and the practical experience of past times.

Although men are born equally free and independent, so far as
their natural rights are concerned, and in our governmeut have no
prerogatives, or cxclusive privileges, (unless they may be found
in the numerous monopolics which hang like a vampire upon the
Republic, and may be descendible, as property from father to son,)
yet there is a difference in their physical organization and suscep-

.
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tibility to intellectual and moral attainments, The object is not,
however, to enter into a consideration of the truth or falsity of
metaphysical abstractions and speculations ; to speak of the absur-
ditics and incongruities, or of the truth and cousonance of any
system of philosophy, whether of Bacon, of Locke, or of Gall aud
Spuarzheim, buat, to speak of the nature of man in general, and his
susceptibility to intcllectual and moral culture, though he may
have been nursed iu the lap of venality and reared in the commis-
sion of crime.

It will be suflicient for our present purpose, to observe that all
the aniinal propensities and mauvifestations of mind depend upon
organization ; that every animal function, and every primitive
faculty of the mind has its own appropriate and peculiar organ
which is somewhat differently developed and may also possess
differeut degrecs of energy or activity, in different individuoals;
and that all men are naturally influenced either by a preponderance
of their intellectual and moral faculties, or of their animal propen-
sities, except, where they arc so equally balanced as that there is
no decided predominance on cither side. No atlentive observer
of the conduct of men, can have failed to have perceived this
difference, founded as it is in nature, though he may not have at-
tributed it to the same cause. This natural difference is the basis
of a division of men into threc classes.

The first class embraces all those who have a decided predomi-
nance of intellect and moral feeling. In these the animal propen-
sitics are proportionately weak, but sufficiently strong for their
legitimate ends, the prescrvation of the individual and the propa-
gation of the species., The inferior teudencies of these, though
sometimes strong and vigorous, can never gain that ascendeucy
over the higher and nobler fuculties of the mind so as to impel
them to the commissiou of crimes. Indowed with quick moral
perceptions, commanding utellect, and a natural aversion to crime,
they iustinctively shrink from its commission and it becomes
morally impossible. Thus having the law written in their hearts
they are a law unto themselves., Actuated by high-minded and
honorable motives in their intercourse amoug men, the govern-
ment nor iudividuals have nothing to fear from low, grovelling
selfishness, or unlawful acts of violence from them. To cugage
in uclive benevolence, to disseminate intelligence and virtue
throughout the world and muke men wiser and better, is to them
enjoymcnt, it is satisfaction and peace,
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The sccond class includes alarger portion of mankind,  In them
the animal propensities are generally stronger and always 8o far
counterbalance the intcllect and moral feeling, that there is no
very decided predominance ou either side.  Ilence they are vacil-
fating and unstable, because influenced by transient and external
caunses,  Liducation and moral culture bias them on the side of
victue and respectability, and sach, by a frequent recarrence to
the principles of religion and virtue, under the influence of good
examples, continue good citizens, Reverses of fortune often prove
futal to their virtue. But when born in the less fortunate condi-
tions of life, uneducated, neglected and exposed to the numerous
deceitful allurements from the path of rectitude, to the fuflnence
of vicious practices, they in turn; become vicious and often erim-
inal.  Selfish and self indulging, they become sensual and profli-
gate. To reform such, the external causes of vice must be with-
drawn in order to remove those morbid passions, lusts and appetites
acquired by habitnal abuses or criminal indulgence of the uat-
ural ¢ or so coatinually counteracted by the influcuce of gnod:
edvice ard example, as at length, by giving tone to the intellect-
ual and moral faculties, to change their habits, and, ultimnly
morbid appetites,

The thivd class are those, for whoin criminal lecislation is main-
ly inteuded.  In the words of tho late writer,® they ave “ those
whose animal appetites or propensitics are so powerful as o nver-
balance the restraining force of their moral and intelloctual ficnl-
ties, and, like thorus, choke any good seed sown in them. Beings
of this constitution of mind are under the dominion of strong Insts,
violent passinns, and intense selfishness. Their impressions of moral
duty are so weak as to offer no resteaint to the gratification of
their selfishness, at any cost of propeviy, Hmb or life) to those, no
matter how wnoflending, who stand in their way i while iy most of
them a limited intellect has obscure views of the real nature of
things, confused perceptions of consequences, overweening con-
fidence in their own power of concealment, evasion and escape,
total blindness to the guilt of their actions, a fixed rejection in
their own eqse of all idea of retribution,—on the contrary, a per-
saasion that all restraint imposed on themrelves, is the winwarrant-
able act of the strongest; and, finally, the feeblest powers of

*James Siwmpson, to whom the Committeo aro indebted for somo important suzses.
tions.



CAPITAL PUNISIIMENT. 7

controlling their passions even when they do see the futal con-
sciquences of yielding to their sway. Any better endowment of
iutellect in this class, is always perverted to the purposes of crime ;
heuce expert plan-laying thieves, pick-pockets, swindlers and for-
gers.”’

Men with this organization are peculiarly unfortunate without
any fanlt of their own. To inflict upon such, punishments which
the salety and good of society does not require, is to punish them
Jor their misfortunes more than their fanlts,

Youar Committe are aware that they are treading upon new
gronud in criminal legislation, and that a belief in this three-fold
distiuction, has, practically, had but some slight ackuowedgements
of its existence. But they are highly gratified in the belief that
new light has broken in upon the world, and is abr(ntbeing brought
to the aid of that long since proinulgated by the world’s great
Law-giver and Beuefactor, who left us graphic illustrations of
similar distinctions of men.  Avd until this greab trath, founded
ag it is in nature, and on whicl is stamped the indelible sentiments
of the human mind, shall be practically acknowledged in crim-
inal legislation, code after code, for the protectiou of socicty, will
be swept away and become obsolete among the rubbish which
will continue as a perpetual wemorial of the imperfections of
buman legislation without obtaining the object proposed.

It is a fundamental error, as will appear from what bas already
been said, that ““in power to obey the laws there is among men no
difference of mental constitution ; that a good man has willed to be
virtuous, aud a bad man has willed to bLe vicious, and that either
might have willed equally easy the opposite character. That it
was a mere voluntary choice, ¢hat on the one haud, filled the
prizons with wretches, whom a Ioward visited, and that deter-
mined Iloward on the other to visit them.”’* 'Phis error has been
80 generally embraced and acted upon by both people and legis-
lators, that neither have been satisfied when an unfortunate fellow
being has committed depredatious upon the rights of society, with-
out a visitation upon him of retributive vengeance, and for a
Justification they appeal to the violated law, and to that given to
the Hebrews by Moses, both of which are founded on the princi-
ples of the ““lex talionis ” or law of revenge, which is according
to the Jewish law, life for life; an eye for an eye; and a tooth for

* J. Simpson on efficlont protection from orime.
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a tooth. But a greater law-giver than Moses taught not this
doctrine, which is inconsistent with reformation, and the first and
eternal principles of right.  Archbishop Wheatley gays, “mman has
no right to think of inflicting vengeance.”

Onec of the best and most powerful ineans of gaiding men in the
path of rectitude, and of protecting socicty from crime, is a right
rystem of early education and moral culture, continued throngh a
gerics of years, and such as will not only elevate the standard of
education bnt that of morality, and come within the reach, not
merely of a few iudividuals who may have means above the ordi-
nary fortunes of men, bat to the great mass of the people, both
rich and poor—to all alike. To this important end the length our
primary schools ghonld be increased, and more should be required
of instructors, not merely prescribed in the Statate book, but
practically required. They should be chaste in their conversation
and gencral deportment, and of virtuous and elevated sentiments,
and, at least, of respectable attainments in the branches of learn-
ing which they are required to teach. While their own senti-
ments are clevated into a purer woral medium, they will hardly
fuil to iustil the same into the minds of youth. Thus knowledge
will be increased, the intellectual and moral faculties strength-
cued, the animal propensities restrained, and the character of the
whole people elevated. Then will men value charucter and shun
crime. And if additional means are found necessary to do this,
they should not be withheld.

Laws are enacted not merely as a rule of conduct but penalties
are annexed as a restraining power. But yet how precarious and
uncertain is the operation of laws, however just and politic, in a
commuuity uneducated and des#tute of moral virtues, more es-
pecially when ambitious and unprincipled men endeavor, for selfish
purposes, to excite popular fecling against them.

Burlemaqni says, ‘“it is not laws and ordinances, but good
morals that properly regulate the State.

¢ Quid lego sino moribus
Vanw proficlant. '—Iforat,

“Those who have had a bad education,’’ says he, “make no
scruple to violate the best political constitutions; whercas they
who have been properly trained up, cheerfully conform to all good
institutions, ’* But as some men from their innate propensities,

# Principles of Politic Law, vol. 2, p. 145,
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and neglected education become dangerous to society, necessity
requires there should be somo cfficient mechanical restraint im-
posced on such.  This subject is of great magnitude to socicty and
leads us to consider the ends of punishments.

The true design of all penal inflictions is to prevent crime princi-
pally by reforming the criminal. There arc cases, however, in
which reformation is out of the question, requiring mechanical
restraint for the safety of suciety. These, however, will generally
be found, it is Dbelieved, on close examination, to be those of in-
sanily or non compos mentis, in all of whicl the restraint loses
both the name and nature of punishment. .

“The end of punishment, ” says Beccaria, *“ is no other than to
prevent the criminal from doing further injury to society, and to
prevent others from committing the like offence. *’

““The end of all correction, ”’ says Seneca, “is either the amend-
ment of wicked men or to prevent the influence of ill example,

“In punishments,’”” says Grotius, *“ we must either have the
good pf the crimnal in view, or the advantage of him whose in-
terest it was that the ecrime should not lhave been committed, or
the good of all indifferently. !

The proper objects of punishments are generally believed to be,

1. The eflicicut protection of society from any further ivjury by
the criminal,

2. The influence which the example of punishment affords to
deter others from the commission of crime.

3. Reformation of the eriminal.

4. Reparation for the injury done.

Your committee cannot admit the right of government to punish
a citizen with death solely for the example it affords to otlers.
Protection of socicty, reformation of the criminal and reparation
for the injury done arc the legitimate ends of all punishments,
But as wicked men, especially the more desperate, cannot be re-
formed without efficiently protecting society and affording the
influcnce of example to others, so far as the government caun just-
ly furnish it, the third end in the enumeration includes the two
former, 8o that in the language of the Constitution of Ohio, * the
true design of all punishments being (is) to reform not to extermi-
nate mankind.”’* But as these are generally believed to be the

* Constitution of Obio, Art. 8, Sec. 14,
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oljects for the attainments of which government has the right to
inflict punishments, let us examine them separately, in order to
determine whether the attainmeunt of them neccssarily requires
the punishment of death. '

Of the first, it is only ncedful to say that as socicty can rececive
sure protection against further injury from the criminal, by so
complete mechanical detention of his person, in a reformatory
asylum, as to preclude all possibility of escape, no ncecessity exists
for the punishment of death to accomplish this first requisite. Ex-
pericuce will commend this assertion to the minds of all without
argument,

The effect of the second requisite, the example which the punish-
ment of death affords to deter wicked men from the commission of
crime, is very justly doubted, even had the government the right
to inflict it for such a purpose, which is by no means conceded.
For if there be any force in the principles of natural right which
have been enumerated ; if government be fnstituted to ensure Jjus-
tice and tranquility, by what right is the life of a citizen taken to
afford an cxample to others ? 1t is a war, as has been Jjustly said
by Beccaria, of a whole nation agaivst a citizen whose destruction
they consider uecessary. But where is the right of war to be
founded? Was it surrendered by the terms of the Constitution ?
It has been shown that neither the citizen can surrender nor the
government acquire such a right. Is it justice that dictates such
examples 7 What ! unlawfully punish an unfortunate fellow being
to alford an example for the benefit of others ! The idea is pre-
posterous.  The punishment of death as has been shown, is uot -
necessary to secure the person of the criminal, and as it proposes
uo good to him nor restores any thing to the injured party, it must
e justified solely ou the ground of example for the exclusive
benefit of others, There is manifestly more propriety in taking
the property of one man without reudering an equivalent, for the
advantage of another, because it is of infinitely less value, and the
injury may be repaired. But pass such a law and the whole pop-
ulation will throw themselves upon their reserved rights and resist
it at the threshold. If the principle be correct, why not punish
Lefore crimes have been committed at all in order to prevent theie
occurrence ! Will it be said, in snswer, that because no one has
forfeited bis rights by the commission of crime, no one can Jjustly
Le made a public cxample? Neither has the criminal forfeited
that of life, to publicly execute him for the benefit of others, in-
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volves precisely the same incounsistency. Men are always com-
mitting offcuces of some kind, and if life may be taken for one
offence it may be for another, even the smallest, as was contem-
plated by the sanguinary code of Draco, the expedicncy of the
measurc being the only thing to be cousidered.* But there is no
such right. It may be supposed to have had its origin in savaze
cruelty or mistaken views of nccessity—the practice is one of those
lillle usurpations of government, long and silently acquiesced in by
the people who suffer the injury. What says the great Moutes-
quicu ? *“Every punishment which docs not arise from absolule
necessily is tyrannical.”  And Beccaria has made this more general
by saying ““every act of authority of one man over another, for
which there is not an absolute necessity, is tyrannical.” +  And it
is humbly conccived that the opinion of another great philosopher,
Scneca, ““ that the end of all correction is either the ameudment of
wicked men or to prevent ill example,’’ is much more in con-
sonance with the principles of natural right and jnst powers of
government. Ile makes the amendment of wicked men the fivst
and principal object of punishmeunts, and by reforming them takes
away ill example, Therc is much more sound, practical wisdom in
this opinion than at first appears. Dut this sangninary practice
as has alrcady been said, were it right, has not the eflect proposed,
Instead of deterring, it prepares wicked men for the commission of
crime, and having committed one offence to multiply them in order
to escape dctection. Experience proves that mild, reformatory
punishments properly graduated to the nature and aggravation of
offenees aud exccuted with prompiness and certarnty, will have a
much greater eflect to deter men from the commission of crime.
By reudering penal inflictions milder, those ferocious feelings
which barbarous and cruel punishmeunts call into action, are
goftcucd down and put more under the control of reason and re-
flection.

It is true that at first, men instinctively shudder at the thought
of death; but when it becomes fumiliar to those whose moral per-
ceptions are feeble, aud whose proclivity to crime is strong, it
hardens the heart and begets those very feelings which prepare
them for its commisssion, while the spectacle is revolting to those
of higher moral susceptibilities and of finer feelings. It operates

* In England, at ono time thors were 160 offences punishable with death,
t Beecaria on crimes and punishments, Chap, 2.
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differently upon men differently constituled. It is also true, that
by those whose intellect aud moral feeling predominate, ignomini-
ous death Ly the guillotine, the halter or upon a gibhet wouid be
considered and felt as one of the greatest of calwmities, but it i3
movally certain that they will not incur it. In an absolute and
tyrannical govermnent they might indeed and probably would be
guilty of heresy in the church or of what in guch a government
wonld bLe deemed political offences, but they will be guilty of
crime only through absolute uecessity which is gencrully con-
sidered ag an absolution of it.

Their higher moral feeling and this exemption have led them to
judge erroneously and harshly of others less fortunate than them-
sclves, and to feel towards thiem the spirit of retributive vengeance,
little thinking that sanguinavy and barbarous punishments have a
demoralizing efiect and make wicked men more desperate villuins.
Beccaria, whose views were greatly in advaunce of those of the
vest ol liis countrymen and the age in ‘which he lived, says, ““ the
punizhment of death is pernicious to society, from the example of
barbarvity it affords.  If the passions, or the necessities of war,
have tanght men to shed the blood of their fellow creatures, the
laws, which are intended to moderate the fevocity of mankind,
should not increase it by examples of barbarity, the more horrible,
as this punishment is nsnally attended with formal pageantry. Is
it uut absmid, that the laws, which detest and punish honiicide,
should in order to prevent murder publicly commit murder them-
selves 77/

The Rev. Mr. Roberts of Bristol, Englaud, states that he con-
versed with 167 convicts under sentence of death: and found that
16 E of them had witnessed execeuntions.® Tt appears by tiis that
all but three had the bewefits of this example ! What an appalling
commentary upon, this practice ! Butl if our philosophy be covrect
it is what we ought to expect.  Men who are guilty of the higher
critnes ave prineipally of the third class, of narrow intelleets and
of feeble moral pereeptions, which are generally made more feeble
Ly habits of intemperance,  “ When the last sentence of the Luw
overtakes them, clergymen who have atlended thewm, huve de-
clared, that oue of the chicl difliculties was {o give them the dde
of guilt, or to bring them 1o conneet the punishment they were
about to suffer with their erime.”’t  Is it to be wondered at then

* J. Simpson on eflicient protection fromwm criwe,
1 Simpson,
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that men of this constitution of mind and with the strongest pro-
clivity to crime, should le urged to to its commission by such
sanguinary examples, cspecially, when under the influence of
intoxicuating liquors ?

“In England, for instance, in the time of Blackstone, no less
than one hnudred and sixty diflerent species of crime were by the
laws capital and liable to be punished with death. It is stated on
respectable authority, that 72,000 persons died by the hands of the
exccutioner during the reign of Ilenry VIIL. beivg at the rate of
2000 cvery year. But it does not appear that this immense loss
of life was attended with any beueficial effect ; crimes continued to
be committed s and the ends of punishment whatever may have been
the reasou of it were obviously not as well secured as they would
have been on some other system.’’*

There are no practical dispeusers of death like those who touch,
aud taste, and handle death, by daily committing capital offences.
This is the effeet produced by frequent public exccutions, rendering
the destruction of life familiar to those on whom they are intended
to operate as examples of terror.  This familiarity takes away the
terror and teaches them to place a less value upon human life, and
consequently diminishes the repugnance they otherwise would
Jliave to take it away by acts of personal violence. On these por-
sous they have precisely the same effect as the influcuce of bad
examples in other things, and does not even deter them from the
commission of other capital offences which do uot consist in mur-
der, as the following case will show. ¢ An Irishman found guilty
of issuing forged notes, was exccuted, and his body delivered to
his family, While his widow was lameuting over the corpse, a
young man came 1o her to purchase some forged notes. As soon
as she kuew his business, forgetting at onee both her grief and the
cause uf it, she raised vp the dead body of her husband, and pulled
from uander it a parcel of the very paper for the circulation of which
he had forfeited bis life. At that moment an alarm was given of
the approach of the police; and not knowing where else to couceal
the notes, she thrust them in the mouth of the corpse and there the
officers found thewn.”’]  Dymond mentious a similar case.

My, Livingston in his admirable Introductory Report to u system .

* Prof. Upham's Manual of Peace, p. 233,
+ Irving's Orations,
§ Livingston's Criminal Code, p. 121,
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of penal laws for the State of Louisiana trcats this subject in his
usual masterly manner; and to which your committce beg leave to
refer,  Among the numerous facts cmbodied iu his report he men-
tiong an exccution in Lancaster, Pensylvania, which was followed
by an aggravated case of murder, on the same day by a man who
went purposely to witness the execution, and twenty-cight com-
mittals for divers offences, such as assault and battery, lavceny, &e.
while ¢ the pick-pockets escaped, or the jail would have over-
flowed.”’* ‘

May we not inquire what has been the effect of the cxample
afforded by the execution which took place at our Capital a year
ago? Surely that public example of hanging the criminal has not
prevented like offences. When has there been a year since wo
have been a State in which there have been 8o many cases of mur-
der and homicide as during the past 7 1t is not certain that men
have been instigated to their commission by the example, but it
is certain that it has not prevented them. Asitis admitted by
necarly all that the example is demoralizing in its tendency, why
should we refuse to learn wisdom by experience ?

That the punishment of death is nccessary for the attainment of
the third and fourth requivite, is not pretended, and as it is impos-
sible to counceive how it can have that effect we may aflirm without
fear of contradiction that it canuot.

It is obvious to every mind that hanging a man by the neck,
burning him at the stake, strangulation iu the prison, or decapita-
tion cannot reform him or restore anything to the injnred party.
What hLas becn said it is believed clearly proves that no absolate
necessity, and consequently no right exists for perpetuating a prac-
tice so revolting to the better feclings of men; and could human
testimony avail anything in this case, that of the distinguished
Franklin,{ Rush aud Beutham might Le quoted ageinst it, based
upon recason, philosophy and the dictates of humanity,

Reparation for the injury doue is very justly an object of punish-
ment, or rather the attainment of which justice demands. DBut as
it cannot, in the natuve of things, always be made, it becomes a
secondary consideration. Reformation of the criminal is the great
object of punishmeuts in general ; and as we have hospitals for the

* Livingston's Criminal Codo.
+ Four cascs of murder and homicide havo occurred since the execution.
t Soo appendix marked A,
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cure of discases of the body, so we should cousider penitentiarics
hospitals for the cure of moral diseases, and the detention of con-
victs in the latter, should as in the former, be till the malady is
cured. Relapses may and undoubtedly will occur, but in general,
when the cure is effected the convict may be safely restored to his
fricnds and socicty. But to do this, short sentences to even a re-
formatory asylum and separated from other criminals, will not be suf-
ficient. They will be to the convict what medicine, in the hands
of an empiric, is to a patient laboring under bodily disecase. The
remedy is good, but being bLadly administered the patient is not

. cured. Desperate villains require long moral training, nor should

they be restored to society till it can be done with safety ; and
when this can be done there is no reason why he should be de-
tained longer, unless it be to make restitution for the injury done,
by applying the proceeds of his labor to extinguish the claims the
injured parly may have upon him. Like some disease of the body,
there may be some of the mind which will defy all moral treat-
ment—such are incurable and should never be let loose upon soci-
ety. It has alrcady been observed that it is believed, that such on
a close examination, will be found to have lost their moral agency
and consequently criminality, On these principles the criminal is
treated as uufortunate, remedies of a moral nature are applied for
his restoration or cure, all idcas of retributive vengeance are dis-
missed from other minds, and in the place of feelivgs of revenge
and alarm, we rejoice that an unfortunate fellow being may be
again restored to his family and friends. This is the dictates of
reason and philosophy ; it is humane; it is christian. But for the
punishment of the crime of deliberate or wilful murder, perpetual
coufinement to hard labor in the State prison ought justly to be in-
flicted ; but cven in these cases moral instruction should be con-
nected with the labor required, for although the criminal may be
guilty of crimes of great turpitude we should not abandon a fellow
being to drag out a miserable existence without an effort to reclaim
bim. For by this measure all become benefited who are in any
way connected with him. Reclaim the convict and you beuefit
him—he will become more obedient and will sustain better the re-
lations between himself and his keepers—he will become more

industrious and perform his work better, and hence more profitable
to the State. While thus dictates of humanity are complied with

the criminal will feel the punishment with greater severity, because
he will have been made to see the nature of the crime for which
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he has been incarcerated in a prison and the justice of which he
will also perceive and voluntarily acknowledge, and even express
his gratitude for the blessings of prison instruction; while the pub-
lic exhibition of such facts will have a tendency to elevate public
morals, they will have a much greater eflfect to deter men from the
commission of crimes than the punishment of death can possibly
have, aud when contrasted with the latter your committee do not
Lesitate which to prefer.  Firm but humane and kind treatment
will subdue that morosencss and obduracy of heart which cruclty
and the halter, in prospect, could never effect,  ITmprisonment for
life, in the State prison, connected with labor and moral instrue-
tior, furnishes also, a perpetual admouition to the wicked, whereas
the infliction of death is short and transient, and its eflects upon
such minds are pernicious

~ But some will say innovations upon the long established usages
of society are dangerous, and ought to be adopted with caution,
It is admitted that they ought to be adopted with due counsidera-
tion, but no truth should be rejected because it has never before
becu received or received only in a few iustances.  Ages passed
away before the great teuths in the several departmcuts of the arts
and sciences, philosophy, astronomy, cliemistry and wedicine,
were discovered. And when known, the prejudices of mankind
have often pursued the discoverers, the real benefactors of men,
with the most unrelenting persecution. But do we now cousider
themn the less true or important to mankind on that account?
Surely not. We are not, however, left in the dark, in the laby-
rinth of uncertainty as to the practical effects of this measure, It
is affirmed as.:i matter of history that- the Roman Commonwealth
Dy the Porcian law, introduced by the Tribune Muarcus Porcius, in
the year of the city 453, probibited the infliction of the punish-
nicut of death upon a Roman citizen, which continued in force
two hundred years.* ¢ It was never observed,” says Montes-
quicu, “that this step did any mauner of prejudice to the civil
administration.” '

In an after and corrupted age, Cicero, in attempting to bring
back the Roman people to this ancient practice, said *‘ far from us
be the punishment of death—its ministers—its instruments. Re-
move them, not only from the actual opefation on our bodies, but
banish them from our eyes, our cars, our thoughts, for not only

# Prof, Upham’s Manual of Peacs, p. 237.
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the exccution, but the apprehension, the existence, the very men-
tion of these things is disyraceful io a freeman and a Roman citi-

zen.”’

If this measure did Rome no manuner of injury may not an
American government adopt it with impunity 7 Are we not free-
men! Do we not boast of possessing Roman liberty, and more
of being under the benign influence of the only true religion?
Yet how long must we suffer the reproach of perpetuating a pun-
ishient among us abhorrent to the people of Rome in her best
days and which Cicero considered ‘' disgraceful’’ in his own time ?
Shall we suffer ourselves to be tauntingly asked where are your
Roman virtues? You boast of American freedom, of American
liberty, and of the pure spirit of your ancestors, but where are
your corresponding virtues? Where are the precepts of your im-
mortal Franklin carried out in your practice ! Do not our checks
crimson at the thought? Do we not blush for the honor of the
American name, that these things are practiced in a land of liberty,
in an asylum for the oppressed? And shall christianity always
bLe reproached because of the sanguinary spirit of some of its
proflessed followers? Shall any of its ministers coutinue their
exertions to perpetuate this reproach by advocating, by demand-
ing the blood of unfortunate fellow beings against the wishes of
8o lurge u portion of the people, and against the good of society ?
Shall mercy be deaf to justice, and the cries of suffering humanity ?
Shall seusibility sleep in the lap of laxury? Ileaven forbids it—
reasnu and philosophy forbid it—the pure principles of christianity
forbid it.

The empress Llizabeth of Russia during her veign abolishied the
punishment of death in that empire, and the empress Catherine
II. following the footsteps of her predecessor, exeluded it from
the new code of laws .which she introduced.* Of this measure
Blackstone in his Commentaries on the laws of Eugland, says,
““was the vast territory of all the Russias worse regulated under
the late empress Elizabeth, than under her more sanguinary prede-
cessors! Is it now under Catherine 11, less civilized, lers social,
less secure ! and yet we are assured, that neither of these illustri-
ous princesses, have, throughout their whole administration, in-
flicted the penalty of death; and the latter has, upon full persaa-

* Livingston's Criwinal Code, p. 120, and Prof. Upham's Manusal of Peace, p. 237.
3
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sion of its being useless, nay, even pernicious, given orders for
abolishing it cutirely throughout her extensive dominiouns.”

The illustrious example of Leopold, Grand Duke of Tuscany,
by abolishing, uot only this sanguivary punishmeut, but the differ-
ent kinds of torture and other inhuman barbarities, thus moderat-
ing the rigor of penal ioflictions, is the most conclusive.* The
result of this experiment was a diminution of crimes of every
description while it had a most beneficial effect in the administra-
tion of justice, and was in all its bearings the most glorious for
humanity. Mr. Livingston gives the following almost conclusive
facts on the testimony of the venerable Dr. Franklin, ‘“that in
Tuscany where murder was not punished with death, ouly five had
been committed in twenty years; while in Rome, where that pun-
ishment was inflicted with great pomp and parade, sixly murders
were committed in the short space of three months in the city and
vicinity, It is remarkable,” he adds to this account, ‘“ that the
manners, principles, aud religion of the inhabitants of Tuscany
and of Rowe are exactly the same. The abolition of death alone,
as a punishment for murder, produced this difference in the moral
character of the two patiovs.”t

Couut de Sellon of Geneva, a gentleman of high character,
assures us that the suppression of the punishmeunt of death in Tus-
cany, under Leopold was attended with the happiest effects, since
crime almost entirely disappeared during the thirty § years iu
which this suppression was rigorously enforced, whilst it had in-
creased in the surrounding countries in which the punishment of
death was frequently iuflicted.§

By this experiment Leopold rendered a most important service
to maukind throughout the civilized world, as well as to his own
pcople, and has acquired for himself an imperishable renown.
Ilere an objection is anticipated to this experiment, 1f the meas-
ure was attended with such beueficial results why was it not con-
tinued 7 Why was the punishment of death restored 7 In reply
to this inquiry your Committee feel authorized in saying it wus
restored because an enlightened and humaoe sovereign was suc-
ceeded by a foreign conqueror. It was known that the code of

1 Critwinal Codo, p. 130.

$ It may bo well to observe that Leopold abolished the punishment of doath several
years prior to his edict in Nov, 1786.

§ Herald of Pesce, Vol. 9, No 8,
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Leopold was abolished by the TFrench conquest; but the policy of
the conqueror has just been disclosed in a recent work by Louis,
the brother of Napoleon, in which the principles of the Emperor
on the subject in question, are laid open in the following extract
from the work, in which the author gives his reasons for declining
the sovereignty of Tuscany, which his brother had offered bim.
“In the conference at Mantua, I asked him (the Emperor) whether
‘he would permit me to govern the kingdom which he proposed to
confide to me, entirely after my own fashion, as far as regarded
the interior, provided I left the whole exterior relations to him?
I understand you, replied he, and will answer you in the same
spirit of frankness with which you have spoken. * * *
The interest of France is the point to which everything must tend,
codes, taxes and conscriptions, everything in your kingdom must
be to the profit of mine, If I allow you lo make Tuscany happy
and tranquil all travellers from France would envy .’ This then
was the reason why this measure was not continued longer, be-
cause i would have made Tuscany happy and have exciled the envy
of France. : .

Lord Suffield in remarking in the British Parliament on the 18th
of July, 1834, upon the merits of Mr. Ewart’s bill repealing the
statutes which award the punishment of death to the convict who
returns from (ransporiation, or the person guilty of letter stealing,
&ec., alter declaring that the indirect but ceriuin lendency of the
punishment of death is lo increase crime, cited the following case in
proof. In Bombay, under the recordership of Sir James Mackin-
tosh, capital punishiments were suspended altogether for seven
years, and the number of murders diminished during that period lo
siz, whereas during the precediny seven years when twelve executions
look place, there had been eighleen conviclions for murder. So that
murders diminished to one third the number by discoutinuing the
use of the scaflold.

The statistics of crime in England and Wales clearly show the
inefliciency of this mode of punishiment in the suppression of crime.
The uncertainty of the infliction of the punishment of death in that
country is very great. The condemnations to death for twenty-one
years, from 1813 to 1833, in England, were 23,700 ; of whom 933
were executed ; giving 1,128 average aunual condemnations, and
44 cxccutions, and making the chances to escape after condemna-
tion more than 25 to 1. If in conuection with this we take into
consideration the chances to escape suspicion and if discovered,
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arrest and committal, and, afterwards, conviction, the uncertainty
of the punishment will appear so great to those who are disposed
to commit crime as to remove nearly all apprehension of it, and
conscquently its restraint, Lord Suflicld was therefore right, even
aside from its demoralizing eflects, when he said that the indirect
Lut certain tendency of this punishment is to fucrease crime »and
that they might certainly be expected to diminish in number by
diminishing the severtly of punishment, in order to increase its cer-
tainty.  With these views sustained by the statistics of crime in
that country 'he pronounced it unsafe (o relain capital punishent.

The benevolent Iloward, who visited the prisons throughout all
the kingdoms of Durope, assures us that in Denmark exccutions
are seldom known: and thut a great number of women for the
murder of their children were condemned to the spin-houses for
life 5 und that since its adoption tlus crime had been of much less
frequent occurrence,

In Pennsylvauia, murder, in the I‘ibt degree, is the only offence
punishable with death; in New ITampshire, treason* and murder
in Massachusetts, treason, murder, arson, barglary, robbery and
rape.  Yet in the two former erimes are less frequent than in the
latter.t

In our oswn State as appears by the returns of the Clerks of the
Judicial Courts for the several counties, the committals for the
crimes of rape, robbery with intent to kill, and burglary, since the
repeal of the law in 1829 makiug them punishable with death, have
diminished to five thirteenths, of the former number, altbongh the
wealth and population of the State have rapidly increased,  Tor
nearly seven yem‘s'siuce the repeal - of the above law in one thou-
saud cight hundred twenty-unine, there have been in the County of
Cumberland only one committal for these offences, which was a
case of burglary, and the criminal was convicted and sentenced to
State prison; whereas in the six years preceding there were two
committals for burglary, two for robbery and three for rape; mak-
ing seven cases in all, but not one was convicted for the offence for
which he was committed, but for a different one, and sentenced to
State prison, thereby saving the life of the criminal.§  So that the
number of committals since the repeal of the law decluring them

*Treason against tho Rtate is a mero nominal offenco,
1Soe appendix markoed C,

t3ee appendix marked F.

§Sec appendix D,



CAPITAL PUNISHMENT, 21

punishable with death, have diminishied to one seventh of what they
previously were in that County. The return from the County of
W ashington shows a similar result.* Ilerc the question naturally
arises, why arc so mauy criminals arrainged for one offence pun-
ishable with death, and found guilty of another, punishable with
imprisonment 7 Why ave criminals arraigned under false indict-
ments ? Why is the great disproportion between murders and maan-
slaughters? Why are jurors so rcluctant to find a verdict for a
capital offence? It is because sanguinary, barbarous and cruel
punishments are not founded in the indelible sentiments of the ha-
~man mind.  Every day’s observation caunot fail to convince us
that men in whom intellect and moral fecling predominate, have an
instinctive dread of taking human life, hence they have con-
scientious scruples against convicting men of crimes, the punish-
meunt of which is forfeiture of life.  Aud it is of frequent occurrence
that wherc jurors do find a verdict of guilty in such cases that
they recommend the crimiual for clemency or petition for his par-
don ; clearly indicating that in their opinion our penal code is too
severe.  All the jurors who recently found a verdict of guilty of
wilful murder against the criminal iu Penobscot county, have
petitioned for a commutation of the punishment of death to that of
hard labor in the State prison for life: and the commutation has
accordingly been granted. The progress of correct views relative
to sanguinary punishments is making such rapid strides that soon
it will be dificult to execute the law iustituting them. Recently
in New York, iu a capital case, forty-five persons excused them-
selves from acting as jurors, in consequence of their doubts of the
propricty of inflicting the punighment of death. Is it not better
then that the proper Legislative authority should modify the laws
8o us to conform to the actnal wants and condition of the people,
than that those who have their execution and the admiuistration
of justice committed to their charge, should be permitted to evade
and defeat their intended object with impunity ?

In a good goverument the pardoning power should be rarely
exercised. If penal infliction be made mild and proportioned to
the nature and aggravation of offences, clemency and pardon will
be scldom. necessary. That government is best which, being
fonnded in justice, causes its laws and mandates to be most
promptly obeyed, affording equal and certain protection to all its

*See appendix E,
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members, and speedy and sure correction to the disobedicnut. Fre-
quent pardons are inconsistent with the ends of government,
Mappy the nation, says Beccaria, in which they will be considered
dangerous.

It is again repcated that prompiness and certainly of punishment
are much more efficacious in the prevention of crime than severily.
The great severity of the punishment of death necessarily renders
its infliction uncertain even after conviction, as has already been
shown, while it is attended with the very grave objection, that if
it fall upou the innocent or insane, an injury is done which cannot
by any possibility be repaired. That this has been the melancholy
fate of numerous innocent and insaue persons, no intelligent man
will attempt to deny. Their history would be a volume of itself
and the perusal of which would chill the blood in our vcins,
Humanity shrinks back abashed at the thought—and we tremble
as we think of the frailties of men, and the imperfections of human
institutions.

If any further arguments be necessary to lead to the adoption
of a measure fraught with such happy consequences to the State,
they may be found in the Constitution which we arc bound by the
most solemn obligation to support. Article 1, Section 9, declares
that ““sanguinary laws shall not be passed; all peualties and
punishments shall be proportioned to the offence; excessive bail
shall not be required nor excessive fines imposed, nor cruel nor
unusual punishments inflicted. ”” Can language be more plain and
explicit 7 It positively declares without any reservation, or the
least intimation of any qualification by implication or otherwise,
that ““ SaNcuiNaARY LAws sHALL Nor Bt passep ) NoRr smaLL crugL
PunisayweNTs BE INFLICTED, Sanguinary is derived from a Latin word
which signifies blood, and is synonymous with the Latin sanguina-
rins and the French sanguinaire, both of which signifly bloody ;
murderous; croel. These are the definitions given by Webster
and other lexicographers, and it is in this sense that it is here used.
If an objection be raised to this construction on the ground that
the law requiring the punishment of death, by hanging, for certain
offences, is not one requiring the blood of a fellow being, it will be
readily perceived that such an objection is unwarranted by the
common use of language. If one man shall put to death another,
whether by poisoning, strangulation or suflocation, he is said to be
guilty of the blood of the murdered person, and is even said to have
shed- his blood, although no blood has literally been spilt. It isin this
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sense that the advocates of the punishment of death explain and
make the practical application of the passage of scripture, ‘“ whoso
sheddeth man’s blood by man shall his blood be shed.’”’ Hence
they say the man who has shed the blood of another ghould be
huug upon the gallows, that is, his blood should be shed to expiate
the crime. It is obviously true that the taking of life and the shed-
ding of blood are used synouymously. In this scnse hanging a
man with a halter till he is dead, is as much a sanguinary punish-
ment as decapitation. The law, therefore, prescribing this mode
ot punishment is a sanguinary law and consequently unconstitu-
tional. The people, then, in instituting this government by their
Delegates in Convention, have not only withheld this power of in-
flicting the punishment of death, but have in the most cxpress
terms forbidden the passage of such laws; and if the Legislature
shall disregard this prohibition of the Coustitution, it as expressly
forbids their execution by the Executive authority, when it declares
that cruel, that is, inhumane, barbarous punishments smaLL Not BE
xruictep.  Ilow can Legislators having imposed upon them the
responsible duties of citizens of a free government and the more
solemu obligations of their official oath to support the Constitution,
and to discharge faithfully the duties incumbent on them, as such,
in conformity thereto, consent for a moment to legislate away the
lives of their fellow citizens in contravention not only of the su-
preme law of the land, but of the natural right of the citizen ?
Strongly impressed with the conviction of the truth of what has
been advanced, your Committee indulge the pleasing anticipation
thal more correct views of criminal legistation will be adopted, and
that we shall cease to invade the Constitution and just rights of
those we represent,

An obstacle has however been presented to the full consnmma-
tion of the wishes of your Petitioners, by the present Legislature, in
conscquence of the opinion of the Judges of the Sapreme Judicial
Court on the question propounded to them, being in the afirmative,
viz : If the Legislature shall abolish the punishment of death, will
the crime of murder become by the Constitution a bailable offence ?
There are cvils which would arise from this construction if carried
into practice, but they are such as the people in their primary as-
semblies are competent to remove, if the Legislatare shall think
proper to place the subject within their control. This will remove
the principal objections to the repeal of the present laws prescrib-
ing the punishment of death in certain cases, 8o that no valid ex-
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cuse will be left for perpetuating this infraction of tho Constitution
and rights of the People. For this purpose, your Committec ask
leave to report a Resolve, which is herewith submitted.

TOBIAS PURRINGTON, Chairman.
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APPENDIX A.

Mr. Livingston says, in a vote at page 130, of his Introdoctory
Report to the code of crimes and punishments, if ever any phi-
losophy deserved the epithets of useful and practical, it was that
of Dr. Franklin. Ilis opinions must have weight, not only from
his character, but from the simple, intelligible reasoning by which
they are supported. What says this veuerable and irreproachable
witneas in the cause of humanity, which we are now pleading ?
1 suspect the attachment to death, as a punishment for murder,
in minds otherwise enlightened upon the subject of capital punish-
ments, arises from a false interpretation of a passage in the old
testament, and that is—*Ilc that sheds the Dblood of inan by
man shall his blood be shed.” This has been supposed to fwply,
that blood could only be expiated by blood. But I am disposed
to believe, with a late Commentator* on this text of scripture,
that it is rather a prediction than a law.t The language of it is
simply, that such is the folly and depravity of man, that wurder
in every age shall beget murder. Laws, therefore, which inflict
death for murder, are, in my opinion, as uuchristiun as those
which justify or tolerate revenge ; for the obligations of christianity
upon individuals, to promote repentance, to forgive injuries, and
* to discharge the duties of universal beuevolence, are equally bind-
ing upon States.

‘“The power over human life is the sole prerogative of IIim who
gave it. Iuman laws, therefore, are in rebellion against this pre-
rogative, when they transfer it to human hands,

““1f society can be secured from violence by confining the mur-
derer, so a8 to prevent a repetition of his crime, the end of extir-
- pation will be answered, In confinement he may be reformed ;
and if this should prove impracticable, he may be restrained for a
term of years that will probably be coeval with his life.

“There was a time when the punishment of captives with death
or servitude, and the indiscriminate destruction of peaceable hus-
bandmen, women and children, were thought to be essential to the

% Rov. Mr. Turner,
t Profossor Upham also gives ik this interpretation. Manual of Peace, p. 219,
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success of war, and the safety of States. But cxperience has
taught us that this is not the case; and in proportion as humanity
has triumphed over these maxims of false policy, wars have been
less frequent and terrible, and nations have enjoyed longer inter-
vals of internal tranquility. The virtues are all parts of a circle.
Whatever is humane, is wise; whatever is wise, is just; and
whatever is wise, just and bumane, will be found to be the true
interests of States, whether criminals or foreign enemies are the
subject of their legislation,

« For the honor of humagity it can be said, that in every age
and country, there have been found persons in whom uncorrupted
nature has trinmphed over custom and law. Else why do we
hear of houses being abandoned near to places of public execu-
tion? Why do we see doors and windows shut on the days and
hours of criminal execations? Why do woe hear of aid being secretly
afforded to criminals to mitigate or elude the severity of their
punishments? Why is the public executioner of the law a sub-
ject of such general detestation? These things are latent strug-
gles of reason, or rather, the secret voice of God himself, speak-
ing in the human heart, against the folly and cruelty of public
punishments.

+1 ghall conclude this inqury by observing, that the same false
religion and philosophy which once kindled the fire on the altar of
persecution, now doom the criminal to public ignominy and death.
In proportion as the principles of philosophy and christianity are
understood, they will agree in extinguishing the one and destroy-
ing the other. If these principles continue to extend their influ-
ence upon government, as they have done for some time past, I
caunot belp entertaining a hope, that the time is not very distant,
when the gallowé, the pillory, the stocks, the whipping-post, and
the wheel-barrow, (the usual engines of public punishments,) will
be connected with the history of the rack and the stake, as marks
of the barbarity of ages and countries, and as melancholy proofs
of the feeble operation of reason and religion on the human mind.”

[Inquiry upon Public Punishment.]

APPENDIX B.

The following extracts from the Edict of Leopold, Grand Duke
of Tuscany, for the reform of criminal law, dated the 30th of No-



APPENDIX. 27

vember, 1786, will show the manner in which he commenced the
reformation of the Tuscan Penal Code, not only by abolishing the
punishment of death, but also other barbarous and cruel punish-
ments, He commences by saying, * Since our accession to the
throne of Tuscany, we have cousidered the examination and reform
of criminal laws as one of our principal duties; and baving soon
discovered them to be too severe, in consequence of their having
been founded on maxims established either at the unhappy crisis
of the Roman empire, or during the troubles of anarchy ; and par-
ticularly, that they were by no means adapted to the mild and gen-
tle temper of our subjects ; we set out by moderating the rigor of
the said laws, by giving injunctions and orders to our tribunals,
aod by particular edicts abolishing the pains of death, together
with the different tortures and punishments, which were im-
moderate and disproport}‘oned to the transgressions, and contra-
ventions to fiscal laws; waiting till we were enabled by a
scrious examination and by the trial we should make of these
new regulations, entirely to reform the said legislature.,

With the utmost satisfaction to our paternal feelings, we have
at length perceived, that the miligation of punishments joined to a
most serupulous allention lo prevent crimes, and also a great despatch
in the trials, logether with a certainly and suddenness of punishment lo
real delinquents, has tnstead of increasing the number of crimes, con-
siderably diminished that of smaller ones, and rendered those of an
atrocious nature very rare: we have therefore come to a deter-
mination, not to defer any longer the reform of the said criminal
laws ; and having abolished in an absolute way the pain of death,
deemiug it not essential {o the aim of society in punishing the guilty ;
haviog lotally forbidden the use of the torture.”’ % *

At page 28th of his edict, section liv,, he says, ** We have al-
ready abolished by our edict, the punishment of branding with a red-
hot-iron, ordered by the law of the 6th of Feb, 1750 ; aud the
punishment known by the name of the strappado,* 8o often men-
tioned in the ancient laws of the grand duchy, likewise remains
abolished, with special injunctions to our judges and tribunals.
Confirming therefore our order to that purpose, we forbid our said
Judges and tribunals ever to employ the said punishment, either in
ordinary cases of justice, or in matters of police ; for which effect,
besides destroying the gallows wherever they may be found, we

* A military punishment by cruelly torturing the offender,
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vrder that all pallies and cords used for the strappado be taken
nway from the places where the said punishment used to be jn-
flicted, and that they be no more kept exposed to the public
sighit v and wheveas in many and different statutes of the cities of
the grand duchy, the barbarous and inhuman punishment of the
mutilation of limbs is ordered and prescribed for certain crimes,
althengh it has not been cmployed for many years, yet we annul
and abolish, as far as may be necessary, the said statutes as to that
eflect, and likewise any other laws ovdaining said punishment.””

e favther obrerves, page 26, “We have seen with horror the
familiavity with which, in former laws, the pain of death was de-
creed, even against crimes of no very greal enormily ; and having
consitlered that the object of punishment ought to cousist, in
the satisfaction due either to a private or public injury, in the cor-
rection of the offender, who is still a member aud a child of the
society and of the State, and whose refurmation ought never lo be
despaired of, in the secarity, where the erime is very atrocious in
its naiare, that he who has committed it shall not be left at liberty
to commit any others, and finally in the pablic example; and that
the govermment, in the punishment of crimes, and iy adapting such
punishmeat to the objects towards which alone it should be di-
rected, ought always to employ those means, which, whilst they
are the most efficacious, are the least hurtful to the ofiender ;
which efficacy and moderalion we find lo consist more in condemn-
ing said offender to hard labor, than in puiling him lo deall ; since
the former scrves as a lasting exanple, and the latter ouly ns a
momentary objeet of tervor, which is often changed into pity ; and
gince the former takes from the delinquent the possibility of com-
mitting the same erime again, but does not destroy the hope of his
refvrmation, aud of his becoming once more an useful subject s
and having considered besides that a legislation very different from
our preceding one, will agree better with the geuntle manners of
this polished age, and chiefly with those of the people of Tuscany,
we are come to a resolution to abolish, and we actunlly abolish for-
ever, by the present law, the pain of death, which shall not be in-
flicted on any criminal, present, or relusing to appear, even con-
fessing his crime, of being convicted of any of those crimes which
in the laws prior to these we now promulgate, and which we will
have to be absolulely and entirely abolished, were styled capital,

“ And as thuse who are guilty of crimes formerly deemed capi-
tal, aund other grievous offences, shall continue to live, to atone by
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some good actions for the bad ones they have committed, we
order that public labor during the lerm of their natural life, as the
greatest punishment for the wen, be subsliluled for the pan of
death, which we abolish ; and for the women, confinement in bride-
well, likewise for life.

APPENDIX C.

The following experience of Peunsylvania, New ITampshire and
Massachusetts, is taken from the Tenth Annual Report of Boston
Prison Discipline Society, 1835,

Experience of Pennsylvania,—No crime is punished with death,
except murder in the first degree; while murder in the second de-
gree, high treason, arson, rape, burglary, sodomy, robbery, are
punished with imprisonment, mostly for a term of years, not ex-
ceeding 21 for second offence. Murder in the second degree,
‘second offence, is punished with imprisonment for life,

Docs this system deluge the land with crime?  Eastern Pen-
itentiary received in 1883, seventy-six prisoners ; of whom for horse
stealing, 17 larceny, 255 felony, 15 burglary, 14, passing coun-
torfeit money, 4 ; manslaughter, 3; murder, 2; robbery, 41 forgery,
b rape, 1; total, 76. ,

Of the above no one was sentenced for lifo; two only for a term
equal to twelve years eaclij one for cight years; three for seven
years; and all the others for a less term of ycars. The average
gentence was two years seven months and ten days.

The above is not a bloody list of crimes, ‘compared with that in
Massachusetts for the same time.

Western Penitentinry of Pennsylvania received in 1833, sixty-

seven prisoners; of whom for larceny, 39; robbing the mail, 2
horse stealing, T; murder, $; frand, 1; attermpt to kill, 1; assault
to ravish, 1; manslanglter, 25 murder in the sccond degree, 1
burglary, 1; passing couuterfeit money, 2; rape, 1} accessary
to rape, 1; total, 67,
* Of the above no one was senteuced for life; two ouly for a term
of years equal to twelve; two for ten years; one for nine ycars;
three for cight years; two for seven years, aud all the others for a
less term of years,  Average sentence three years two months and
and five-sixths of a month, vearly.

Population of Pennsylvania in 1830, 1,348,233, Whole number
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of commitments to both the State Prisons, 143; commitments to
the State Prison, one to 9,428 of the population.

This is a favorable result, more so than can be found in either of
the New Lngland States, except New Ilampshire, except in regard
to the cases of murder,

The Secretary of the Commonwealth has obligingly favored us
with a certified copy from the records, of the cases of capital pun-
ishment in Penusylvania for fifty-six years, by which it appears
that the law abolishing them, except for murder in the first degree,
took effect on the 22d of April, 1794; and from that period to the
prescnt time, the average number of cases of capital punishment
is less than one annually. It will be seen also, by examiuving the
table, that the average number of cases, during the fourteen pre-
ceding years, was one annually for murder ; so that it appears from
the table, that capital punishments for murder did not increase in
Pennsylvauia after the change in the law, although the population
greatly increased.

List of Criminals execuled within the Commonweallli of Pennsylva-
nia, as taken from the Executive Minules of Record in Secretary’s

Office.
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1778 1 2 1 2 ] 1806 3 3
17179 6 1 4 2 3 2 18 1809 4 4
1780 2 b ’ 7 1812 1 1
1781 1 5 1 1 8 1818 1 1
1783 2 1 2 2 7 1817 3 3
1784 1 1 2 1818 4 4
1785 1 1 1722 2 2
1786 2 2 1823 2 2
1788 1 1 1 2 b I 1824 44 3
1789 1 1 1826 1 1
1792 1 1 2 1818 1 1
1795 g 1829 P 14
1797 1 1830 2 2
1798 3 1832 3 3
1799 1 1834 1 1§
Whole number executed, . 98

* By act of tho 22d of April, 1794, oapital punishinonts wore abolished v all cases
except thoso of mardor in tho first degrec. '

1 One reprieved, and died in prison. $ Onc pardoned,

§ This execution took place in the jail yard, agreeably to an act of the 10th of April,
1834. Previous executions were publie.
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Secrerany’s Orrice, Hsrrisb(xrgh, Msy 8, 1835,
] hereby ocertify to all whom it may conocern, that the foregoing are true extracts
taken from, and carefully compared with, the records of the procecdings of the Gover-
nor and of tho supremo Executive Council of the Commonwealth of Pennsylvania, now
in my kooping., In testimony whoereof, I have set my band, and vaused the seal of the
said offico to be boreunto aflixed, the day and yenr aforesald,
“JAMES FINDLAY, Secretary of the Commonwealth.”

Ezperience in New Hampshire.—No crime is punished with
death, except murder and treason. Such has been the law of
New Iampshire for many years. The old and bloody law of Feb-
ruary 8, 1791, was modified and ameliorated June 19, 1812, and
the law of 1812 was revised and re-enacted, in all its essential
features of mildness, January 2, 1829. By these new and mild
laws, burglary, robbery, rape, and arson, are punished with soli-
tary confinement not more than six months, and hard labor for
life; which were before punished with death.

Has this system deluged the land with crime? The following
table answers the question, by showing the population of five of
the New England States, and the number committed to their
State Prisons respectively. The other New England States puu-
ish morc crimes with death.*

Although the sentence of death was in many cases taken away,
was not a senience of great severity given in the State Prison?
And is not the small proportion of crime in New Hampshire to be
attributed to this?

Maine, N. Hampshire.] Vormont. |Massachusetts.| Conneoticut.

Year. | Pris.| Pop. | Pris.| Pop. | Pris.| Pop. | Pris. | Pop. | Pris, Pop.

399,437 269,328 280,657 610,408 297,675
1820 - - 18 - 49 - 71 - - -
1821 - - 23 - 30 - 84 - -
1822 - - 18 - 30 - 91 - - -
1823 - - 26 - 29 - 107 - - -
1824 ¢ 26 - 18 - 38 - 86 - - -
1825 56 - 24 - 35 - 96 - - -
1826 68 - 13 - 44 - 81 - - -
1827 35 - 12 - 22 - 80 - - -
1828 b6 - 20 - 32 - 104 - 34 -
1829 47 - 11 - 24 - 79 - 66 -
1830 - - 31 - - - 115 - 73 -
1831 - - 24 - - - 71 - 65 -
1831 - - 19 - - - 76 - 65 -
1833 - - 16 - - - 119 - 532 -
1834 - - 13 - - - - - 54 -
1 in 8,083 1 in 16,208 | 1 in 8,770 1 in 7,016 1 in 5,222

# In Mainoe, tronson, murdor and arson, are punished with death, In Vermont, trea-
gon, murder and argon, aro punished with doath. In Massachusetts, treason, murder,
arzon, burglary, robbery and rape, are punished with death. In Connecticut, treason,
murdor, arson and rape, are punished with death.
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The average sentence in the State Prizon for thirteen years,
fromm November 23, 1812, to September, 1825, in the whole num-
ber of commitments, not including three who were sentenced for
life, was two years, ten months and twenty-six days.

Was not a large proportion of the sentence to solitary confine-
ment ?

Of those received during the period of thirteen years above
mentioned, one hundred and ninety-one had no term of solitary
confincment at all ; one had two months’ solitary, and sixty-five
Lad from one to thirty days’ solitary.

Did not the crimes of those who were committed to the State
Prison, after this amelioration of the criminal code, become of a
very aggravated character; showing that those crimes which had
beew punighed with death, and were now punisbed with imprison-
ment, such as arson, burglary, robbery and rape, were now very
common !

From the time of the reform in the criminal code, in 1812, for
thirtcen years, the erimes of those committed to the State Prison,
including all committed, weve as follows :—Tor stealing, 1921 pas-
sing counterfeit money, 24 5 assault, 10 forgery, 8 burglary, 3;
arson, 33 perjury, L.

It is diflicult to find in the history of Prikous ONE, where for so
Jong a time, and among an equal number of convicts, so few were
sentenced for the crimes of arson, burglary, robbery, and rape,

Bight criminals (for crimes not punishuble with death in New
Ilampshire,) were panished with death in Massachusctts from
1812 to 1831.

Erperience of Massachusetls.—Trearon, murder, robbery with
dangerous weapons, arson, or burning a dwelling-house iu the
night time, rape, camally knowing a woman-child under ten years
of uge, and burglary when armed with a dangerous weapon, are
punished with death.

The following list of persons have been condemuned to death, and
exccuted in Massachusetts, siuce 1794, under the jurisdiction of the
State and United States courts; the name, crime, and time of exe-
cution, are given, The number under the jurisdiction of the State
courts is twenty-six, of whom ten ave for other erimes than murder,
Those under the jurisdiction of the United States courts, but exe-
cuted in Massachusetts, ¢. e. fourteen, are all for piracy and
murder,
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ITeury Pyner,
Ezra Hutchinson,
Jonathau Jewett, Jr.,

ITeary Phillips,
Peter Johnson,
Michwxl Powers,
Stephen M. Clark,
Michel Martin,
Samuel Clisby,
Gilbert Close,
Samuel Green,
IHorace Carter,
John Ilalloran,
Samuel B. Charles,
Robert Bush,

John Boics,
Johpn I'. Knapp,
Joseph J. Knapp, Jr.,

APPENDIX.

Crlines,
Rape;
do

33

Whon oxcoutod,
‘Executed Nov. 5, 1813,

Nov. 18, 1813,

Murder, Committed suicide in Prison,

Nov. 10, 1815,

do Executed March 13, 1817.
Rape, “ Nov. 25, 1819.
Murder, “ May 27, 1820,

Avrson, “ May 10, 1821.
Ilighway Rob’y Dec. 20, 1821.
Robbery, " Mar, T, 1822,
do o do
Murder, “ April 25, 1822,
Rape, “ Dee. 8, 1825.
Murder, “ Mar. 3, 1826.
do “ Nov. 22, 1826.
do Committed suicide in Prison,
Nov. 14, 1828,
Murder, Executed July 7, 1829.
do Sept. 28, 1830,
do Dec. 31, 1830.

List of criminals capilally execuled, under senlence of the Uniled
States Circuit Court for Massachuselts District, from the adoption
of the Federal Constilution, in 1789, to June 11, 1835,

Names,

Crimes,

When executed.

John Baptiste Collins, Piracy and murder on high seas,

Manuel Furtado,
Augustus Poleski,
Samuel Tulley,

do
do

Piracy on the high scas,

July 30, 1794,
do
do

Dec. 10, 1812,

John Williams, Piracy and murder on the high seas, Feb. 18, 1819.

John P. Rog,
Francis Frederick,
Nils Peterson,
William Holmes,
.Thomas Warrington,
Edward Rosewaine,
Perry Anthony,
Winslow Curtis,

5

do
do
do

Murder on the high seas,

do
do
do
do

do
do

do

June 15, 1820,

do

do
Dec. 21, 1824,
Feb. 1, 1827.
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Names. Crimes. Wlhen oxcouted.
John Duncan White,* Murder on the high scas,
Joseph Gadett, do July 1, 1831,
Thomas Collinctte, do do
1lenry Joseph, : do Dec. 2, 1834,
James Otis, do Pardoned.
Pedro Gibert, Piracy ou the high scas, June 1t, 1835,
Manuel Boyga, do do
Manuel Castillo, do do
Angel Garcia, do do
Juan Montenegro, do do
Bernardo De Soto,t do
Francisco Ruiz,t do

I1as this system of capital punishments diminished the number
nr aggravation of the offences for which persons have been sent to
the State Prison? It does wot thus appear, so far as wn opinion
can be formed by comparing the number and crimes iu the Masea-
chusetts Prison, as stated iu the fullowing tables, with the number
and crimes of the Pennsylvania and New Ilampshire Prisovs, as
stated previously.

The crimes of 277 convicts ju coufinement in the State Prisou at
Charlestown on the 30th of Septemnber, 1834, were as follows :

Larcony, 154 | Nestiality, 1
Common and notorious thicf, 3 | Burning barn, 1
Passing and having in possession coun- Malicious burning, !
terfeit money, 19 ! Obtaining goods uuder false protences, 1
Assault, with intént to kill, 7 | Escaping from the Jlouse of Correction
Felonious assault, 2 in Sullolk county, 1
Azsault and battory, with iatent to Assnulting, beating and biting, 1
murder, 2 | Burning a dwelling house, 1
Murder, sentence commuted, 3 | Assault, with intent to rob, 1
Attewmpt to poison, 1 1 Maoslaughter, 2
Attempt to rape, 7 | Felonious assault and battery, 1
Burglary, 21 | Felonious assaalt, with intent to kill, 1
Forgery, 10 . -
Adultery, 6 211

# J. D. W, committed suicide tho night before the day of execution.
+ Condemnod to death, but not exccuted June 11, 1835; Do Soto having a reprieve
for sixty, and Ruiz for thirty days.
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Tho crimes of the 119 convicts committed to the prison at
Charlestown, during the year ending September 30, 1834, were as
follows :

Larceny, 87 | Attempt in rapo, 2
Pnssing or having in possession coun- Assault with intent to rob, 2
torfeit monoy, 4 | Burning a dwelling, !
Forgory, 6 | Escaping {rom tho Houso of Correction
Burglary, 4 in Buflolk county, 1
Asgault with iotent to kill, 2 | Maoslaughter, 2
Assaultiog, beating and biting, 1 -—

Adultory, 6 Meaking, 11
Common and notorious thief,

ot

The average length of scntence in Massachusetts of the above
list, not including one life sentence, was three years, one month,
and one third of a month,

It appears, therefore, by comparing the experience of Massa-
chusetts, New Hampshire and Pennsylvania, as here stated, that
the number of crimes puuished with death is greatest in Massa-
chussetts : the number and aggravation of offences of the convicts,
in the State Prison, except in regard to those commitied for mur-
der in Penusylvania, is litile or no better; the average length of
sentence i8 greater; and, therefore, if anything can be inferred
fron this experience, that severity of punislunent has not deterred
from crime ; that Massachusetts where seven crimes are punished
with Death, is no more secure in person and life, than Penusyl-
vania, where only one, and New Iampshire, where only two
crimes are punished with Death.
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APPENDIX D.

PorrrLanp, Dec, 16, 1835,

Str,—In answer to your inquiries, *“ what effect has the repeal of
the Taw in Feb. 1829, punishing the crime of rape, robbery with in-
tent to kill aud accessaries thereto before the fact, with death, and
alsu so much of the first section of an Act, passed the 28th day of
February 1821, ¢ providing for the punishwent of the crime of
burglary and other breaking and entering of buildings,” as pre-
scribes the punishment of death, and substituting therefor confine-
ment to hard lubor in the State prison for life, had upon the
commission of these crimes since that time 7 1 give you the
following statement from the records of my office, viz :

Year, Crime, Number of Comnmittals, |Number of Convictions.
1523 1 Robbery, 2% -
1824 - - -
1595 Rape, 1* -
1826 Rapo, 1* -
1827 Rape, 1* -
1828 Burglary, 2% -
Total, 1 -
1520 - - ; -
1530 - - -
1831 - - -
1832 - - ) -
1833 - - ‘ -
1834 Burglary, 1 1
1833, Doe. 16 - - ‘ -

I

Tutal since the repeal of the law in 1829, 1

You will sce Ly my statement that for six years before the re-
peal of the Jaw inflicting death there were seven committals, and
for the sevent years since, only one.

Yours very respectfully,
A. BAILEY, Dept. Jailor, Cumberland Co.

* The criminals thus marked are all indicted by the Grand Jury for tho offence under
a different name so that they might cecape with their lives, proving how reluctant are
Grand Jurors to take the lifo of a fellow man, if it can be avoided, The three first were
indieted for the offence in theso words, *¢assault with intent to commit a rape,” and were
eonvicted and seotenced to Stato prison for five and ten yoars.  The two for burglary
were indicted for larceny, snd convicted and sentenecd to State prison for five years cach,
+ It will be seven years next February,
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APPENDIX E.

“Statement of the number of committals and also of convictions
for the crime of rape, robbery with intent to kill, burglary and
such other breaking and enterivg of baildings as was punish-
able with death by the first section of an Act passed the 28th
day of Fecbruary, 1821, which have occurred since 1823, to Jan.
23, 1836, inclusive, in the County of Washington, State of

Maine,

Nuwboer of Comumittals { Number of Convictions.
5| B aoB
Year, p 3 3 < E i 2 ! =
12 51813, 5, ¢
é == M m g 1| &
From 1823 to 1826, - - - - -
1997, ! - - - |
1844, ] 2 - -
! - - .
I3 9 - - -0 . 5
1829, - 1 - 1
Frow 1830 to January 23, 1836, | - - - - _
- 1 - 1 - - 21

STATE OF MAINE.

Washington, g3.—Clerk’s Office, Machias, January 23, 183¢.
I, Aaron L. Raymond, Clerk of the Judicial Courts within and
for the County of Washington, do hereby certify that the forego-
ing statemeunt is correct.
Attest, A. L. RAYMOND, Clerk.
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APPENDIX F.

The following is an Abstract of the veturns from the several Conn-
ties in the State,

- —_—— - 'l pu— = . I

[No.of Commit-; No. of ernvie- | No, of committalsi No, of convietions

itals from 1822 tions from | from 1828 to Jau, from 132 to

it,o IR20—6 yra] 1822 to 1519 ! 183617 years, 1836—7 years,

Countics. [ | . . i |
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Oxford, . . S T T B B AT I - -] - l - - -
Sowcrset, Lo - - - -l == =1~ - - - - - -
Penobseot, R I I - - -1 - -
Waldo, . . ol D B Bt e M M et - -4 Y- - 1
Hancock, - e e i e B ! - - ’ - - 1
Washington, . 3 2, - f - ! - -: 5 - 1 - 1 | - - 9

o __..._‘.__.__..l_____.‘.__ e e e e e e

ool ad 20 00 s o 21 90 | 2|7

«Convicted of ““an assault with intent to ravish.”

+Indicted for an *‘assault with the intent to commit a rape,” and wero convicted and
sentenced to Stata Prison for five and ten years,

+4The two for burglary wore indicted for larceny and convicled and sentenced te
State Prison for five years each,”

§The indictment in this case was ““for robbery with a dangerous weapon with intent to
kill, but the conviction was for robbery without a dangerous weapon, &e.”

fICouvicted of au “assault with intent to commit the erime of rape.” Was not com-
mitted,

Aciuitted on account of insanity. This case and the one for robhery in Lincoln in
1834 should be deducted frowm the sevon cases which have occurred since 1829, This
will leave fivo cascs since tho repeal of the law making them punishable with death,
while fur the six years preceding there were thirtcen enses, '
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STATE OF MAINE.

In Sexate, Februnry 19, 1834,

Ounknrn, In conourrenco with tho Ilouso of Representatives, that 1000 eopics of the
forogoing Report and Resolve bo printed for the use of tho Legislature.
[Extract from the Journal ]
Attest, WILLTAM TRAFTON, Srorcary,



