

Partial draft amendment to LD 1

3/14/11

PARTIAL AMENDMENT TO LD 1
AN ACT to Ensure Regulator Fairness and Reform
Proposed by Senator Courtney, Representative McKane and Senator Saviello
Amend the bill by striking out everything after the enacting clause and before the Summary and inserting in its place the following:

PART A

Benefit-cost analysis for selected major substantive rules

Sec. A-1.  5 MRSA, §8071 sub-§3 is amended to read
3.  Levels of rule-making process.  In order to provide for maximum agency flexibility in the adoption of rules while retaining appropriate legislative oversight over certain rules that are expected to be controversial or to have a major impact on the regulated community, each agency rule authorized and adopted after January 1, 1996 is subject to one of 2 levels of rule-making requirements.

A.   Routine technical rules are subject to the rule-making requirements of subchapter II only.
B.    Major substantive rules are subject to the requirements of section 8072.  After January 1, 1996, any grant of general or specific rule-making authority to adopt major substantive rules is considered to be permission only to provisionally adopt those rules subject to legislative review.  After January 1, 2012, any grant of general or specific rule-making authority to adopt or amend a major substantive rule must indicate whether or not the agency is required to complete and submit a benefit-cost analysis of the provisionally adopted rule that meets the requirements of section 8072, subsection 1-A. When indicating that a benefit-cost analysis is required, the Legislature must either fund the cost of the analysis, determine that the agency is able to conduct the analysis within existing budgeted resources or direct the agency to obtain outside funding by a date certain for use by the agency or by a specified independent third-party to complete the analysis.  If an agency is directed to obtain outside funding to conduct the analysis and fails to secure the outside funding within the specified time period, the requirement to conduct the cost-benefit analysis prior to provisional adoption of the rule is void. Final adoption may occur only after legislative review of provisionally adopted rules as provided in section 8072.

The establishment or amendment of an agency fee by rulemaking is a major substantive rule, except for the establishment or amendment of a fee that falls under a cap or within a range set in statute, which is a routine technical rule. 

Sec. A-2. 5 MRSA, §8072 sub-§1-A is enacted to read
1-A.  Benefit-cost analysis. If the Legislature directs an agency under section 8071 to conduct a benefit-cost analysis on a provisionally adopted rule, the agency must complete the benefit-cost analysis in accordance with this subsection and include the completed analysis among the materials submitted under subsection 2. The benefit-cost analysis submitted under this subsection must be considered by the Legislature during its review of the provisionally adopted rule, but the analysis is not subject to judicial review under Title 5, section 8058.  

A benefit-cost analysis of a provisionally adopted rule required under section 8071 must include, but is not limited to:
A. Specification of the baseline condition, including clearly identifying all required parameters for the analysis, all assumptions made in specifying the baseline condition and specification of the analysis period; 
B. A description of the methods used to discount future benefits and costs, including a discussion of the primary sources of uncertainty;

C. An analysis of the impacts on employment and the impacts of direct compliance costs on business productivity and competitiveness;

D. An estimate of the anticipated discounted future benefits of the proposed policy change over the baseline condition;
E. An estimate of the anticipated discounted future costs of the proposed policy change over the baseline condition;
E. A clear description of the results of the benefit-cost analysis, presented in terms of net social benefits or costs expected from the proposed policy change over the baseline condition;

F. A description of any alternative methods for achieving the purpose of the proposed rule that were seriously considered by the agency and the reasons why they were rejected in favor of the proposed rule; 

G. A summary of comments received on the benefit-cost analysis at the public hearing on the proposed rule; and
H. A listing of all research or data sources used or consulted in conducting the analysis.
In conducting a benefit-cost analysis under this subsection, an agency must be guided by established methodologies for conducting benefit-cost analysis, including, but not limited to, guidelines for preparing economic analyses published by the United States Environmental Protection Agency’s National Center for Environmental Economics. Whenever possible, benefits and costs should be reported in monetary terms. Benefits and costs that cannot be monetized should be quantified, to the extent possible, or presented qualitatively.

Sec. A-3. 5 MRSA, §8072 sub-§ 4 is amended to read 

4. Committee review.  The committee shall review each provisionally adopted rule and, in its discretion, may hold public hearings on that rule.  A public hearing under this subsection must be advertised in the same manner as required by legislative rules then in effect for advertisement of public hearings on proposed legislation.  The committee's review must include, but is not limited to, a determination of:

A.    Whether the agency has exceeded the scope of its statutory authority in approving the provisionally adopted rule; 

B.    Whether the provisionally adopted rule is in conformity with the legislative intent of the statute the rule is intended to implement, extend, apply, interpret or make specific; 
C.    Whether the provisionally adopted rule conflicts with any other provision of law or with any other rule adopted by the same or a different agency
D.    Whether the provisionally adopted rule is necessary to fully accomplish the objectives of the statute under which the rule was proposed; 
E.    Whether the provisionally adopted rule is reasonable, especially as it affects the convenience of the general public or of persons particularly affected by it; 
F.    Whether the provisionally adopted rule could be made less complex or more readily understandable for the general public

G.    Whether the provisionally adopted rule was proposed in compliance with the requirements of this chapter and with requirements imposed by any other provision of law; and 

H.    For a rule that is reasonably expected to result in a significant reduction in property values, whether sufficient variance provisions exist in law or in the rule to avoid an unconstitutional taking, and whether, as a matter of policy, the expected reduction is necessary or appropriate for the protection of the public health, safety and welfare advanced by the rule; and. 

I. Whether, in the opinion of the Legislature, a benefit-cost analysis prepared and submitted pursuant to section 8071 justifies approval of the rule.
PART B
Create of an environmental audit program within DEP

Sec. B-1. 38 MRSA, c. 2, sub-c 1-A is enacted to read:

SUBCHAPTER 1-A
INCENTIVES FOR SELF-POLICING: DISCOVERY, DISCLOSURE, CORRECTION AND PREVENTION OF VIOLATIONS
§349-M. Environmental audit program. 
This subchapter establishes the minimum elements of a voluntary environmental audit program and compliance management system that are intended to enhance protection of human health and the environment by encouraging regulated entities to voluntarily discover, disclose, correct and prevent violations of State and Federal environmental requirements. An environmental audit program and a compliance management system developed under this subchapter may be part of a regulated entity’s more comprehensive environmental management system.    

1. Definitions. For the purposes of this Article, the following terms have the following meanings:

A. ‘‘Environmental Audit Program’’ means a systematic, documented, periodic and objective review by regulated entities of facility operations and practices related to meeting environmental requirements; 
B. “Environmental requirements” means any laws or rules administered by the department.

C. ‘‘Compliance Management System’’ means the regulated entity’s documented systematic efforts, appropriate to the size and nature of its business, to prevent, detect and correct violations through all of the following: 

(1) Compliance policies, standards and procedures that identify how employees and agents are to meet the requirements of laws, regulations, permits, enforceable agreements and other sources of authority for environmental requirements; 

(2) Assignment of overall responsibility for overseeing compliance with policies, standards, and procedures, and assignment of specific responsibility for assuring compliance at each facility or operation; 

(3) Mechanisms for systematically assuring that compliance policies, standards and procedures are being carried out, including monitoring and auditing systems reasonably designed to detect and correct violations, periodic evaluation of the overall performance of the compliance management system, and a means for employees or agents to report violations of environmental requirements without fear of retaliation; 

(4) Efforts to communicate effectively the regulated entity’s standards and procedures to all employees and other agents; 

(5) Appropriate incentives to managers and employees to perform in accordance with the compliance policies, standards and procedures, including consistent enforcement through appropriate disciplinary mechanisms; and 

(6) Procedures for the prompt and appropriate correction of any violations, and any necessary modifications to the regulated entity’s compliance management system to prevent future violations. 

D. ‘‘Environmental audit report’’ means the documented analysis, conclusions, and recommendations resulting from an environmental audit program, but does not include data obtained in, or testimonial evidence concerning, the environmental audit;

E. ‘‘Gravity-based penalties’’ means that portion of a penalty over and above the economic benefit, i.e., the punitive portion of the penalty, rather than that portion representing a defendant’s economic gain from noncompliance; and

F. ‘‘Regulated entity’’ means any entity regulated by the department. 

§349-N. Incentives for self-policing 
Subject to section §349-Q, and notwithstanding any other applicable law relating to penalties, the department may adjust or mitigate penalties in accordance with this section.


1. No gravity-based penalties.  If the department determines that the regulated entity satisfies all of the conditions of section 349-O, the department may not impose in any administrative proceeding or seek in any civil action any gravity-based penalties for the violation. 


2. Reduction of Gravity-Based Penalties by 75%. If the department determines that the regulated entity satisfies all of the conditions of 349-O, subsections 2 through 9, the department may only impose in any administrative proceeding, or seek to impose in any civil action, 25% of any otherwise applicable gravity-based penalty for the violation. 

3. No Recommendation for Criminal Prosecution.  If the department determines that the regulated entity satisfies the conditions of section 349-O, subsections 2 through 9, the department will not recommend that criminal charges be brought against the regulated entity, as long as the department determines that the violation is not part of a pattern or practice that demonstrates or involves: 

(1) A prevalent management philosophy or practice that conceals or condones environmental violations; or 

(2) High-level corporate officials’ or managers’ conscious involvement in, or willful blindness to, violations of State or Federal environmental law.

4. No Routine Request for Environmental Audit Reports. The department will not request an environmental audit report in routine inspections and will neither request nor use an environmental audit report to initiate a civil or criminal investigation of an entity. If the department has independent reason to believe that a violation has occurred, however, the department may seek any information relevant to identifying violations or determining liability or extent of harm. 
§349-O. Conditions of Discovery

The incentives for self-policing established in section 349-N apply to violations discovered by a regulated entity only if:

1. Systematic Discovery. The violation was discovered through: 

(1) An environmental audit program on file with the department; or 

(2) A compliance management system on file with the department reflecting the regulated entity’s due diligence in preventing, detecting, and correcting violations. The regulated entity must provide accurate and complete documentation to the department as to how its compliance management system meets the criteria for due diligence outlined in section 349-M and how the regulated entity discovered the violation through its compliance management system. The department may require the regulated entity to make publicly available a description of its compliance management system; 

2. Voluntary Discovery. The violation was discovered voluntarily. Incentives for self-policing do not apply to violations discovered through a legally mandated monitoring or sampling requirement prescribed by statute, regulation, permit, judicial or administrative order, or consent agreement, including: 

(1) Emissions violations detected through a continuous emissions monitor, or alternative monitor established in a permit, where any such monitoring is required; or

(2) Violations of National Pollutant Discharge Elimination System discharge limits detected through required sampling or monitoring; 

(3) Violations discovered through a compliance audit required to be performed by the terms of a consent order or settlement agreement, unless the audit is a component of agreement terms to implement a comprehensive environmental management system; 

3. Prompt Disclosure.  The regulated entity fully discloses the specific violation in writing to the department within 21 days after the entity discovered that the violation has, or may have, occurred. The time at which the entity discovers that a violation has, or may have, occurred begins when any officer, director, employee or agent of the facility has an objectively reasonable basis for believing that a violation has, or may have, occurred;

4. Discovery and Disclosure Independent of Government or Third-Party Plaintiff . The regulated entity discovers and discloses the potential violation to the department prior to: 
(1) The commencement of an inspection or investigation related to the violation.  Where the department determines that the facility did not know that it was under investigation, the department determines that the entity is otherwise acting in good faith, the department may determine that the requirements of this paragraph are met; 

(2) Notice of a citizen suit related to the violation; 

(3) The filing of a complaint by a third party related to the violation; or
(4) The reporting of the violation to the department, or other state agency, by a ‘‘whistleblower’’ employee, rather than by one authorized to speak on behalf of the regulated entity. 

5. Correction and Remediation. The regulated entity corrects the violation within 60 days from the date of discovery, certifies in writing that the violation has been corrected, and takes appropriate measures as determined by department to remedy any environmental or human harm due to the violation. The department retains the authority to order an entity to correct a violation within a specific time period shorter than 60 days whenever correction in such shorter period of time is feasible and necessary to protect public health and the environment adequately. If more than 60 days will be needed to correct the violation, the regulated entity must so notify the department in writing before the 60-day period has passed. Where appropriate, to satisfy conditions of this subsection and subsection 6, the department may require a regulated entity to enter into a publicly available written agreement, administrative consent order or judicial consent decree as a condition of obtaining relief under this Article, particularly where compliance or remedial measures are complex or a lengthy schedule for attaining and maintaining compliance or remediating harm is required; 

6. Prevent Recurrence. The regulated entity agrees in writing to take steps to prevent a recurrence of the violation. Such steps may include improvements to its environmental auditing or compliance management system; 

7. No Repeat Violations. The specific violation, or a closely related violation, has not occurred previously within the past three years at the same facility, and has not occurred within the past five years as part of a pattern at multiple facilities owned or operated by the same entity. For the purposes of this subsection, a repeat or closely related violation is any violation previously identified in a judicial or administrative order, consent agreement or order, complaint, or notice of violation, conviction or plea agreement that occurs under equipment operating conditions substantially unchanged since the previous violation.
8. Other Violations Excluded. Incentives for self-policing do not apply to violations which resulted in serious actual harm, or may have presented an imminent and substantial endangerment, to human health or the environment, or which violate the specific terms of any judicial or administrative order, or consent agreement; and
9. Cooperation. The regulated entity cooperates as requested by department and provides such information requested by department to determine applicability of this Article. 

§349-P. Economic Benefit.
The department may forgive the entire penalty, including any penalties for economic benefit gained as a result of noncompliance, for a regulated entity that meets all the requirements of subsection 349-O and, when in the department’s opinion, the violation does not merit any penalty due to the insignificant amount of any economic benefit. 

§349-Q. Application.
Nothing in this subchapter limits any other authority of the department to adjust or otherwise mitigate any penalty imposed or sought by the department for a violation, provided that the violator does not receive an incentive under this subchapter for the same violation.
Sec. B-2. Rules.  The Board of Environmental Protection shall provisionally adopt rules implementing the environmental audit program established in Title 38, chapter 2, sub-chapter 1-A. Rules adopted under this section are major substantive rules pursuant to Title 5, chapter 375, subchapter II-A. Those rules must be provisionally adopted prior to December 31, 2011 and submitted for legislative in accordance with Title 5, chapter 375 subchapter 2-A during the Second Regular Session of the 125th Legislature.

PART C
Other APA related issues
Sec. C-1. 5 MRSA §8052, sub-§5, as amended by PL 1997, c. 196, §1, is further amended to read:
 
5. Written statement adopted.   At the time of adoption of any rule, the agency shall adopt a written statement explaining the factual and policy basis for the rule. The agency shall list the names of persons whose comments were received, including through testimony at hearings, the organizations the persons represent and summaries of their comments. The agency shall address the specific comments and concerns expressed about any proposed rule and state its rationale for adopting any changes from the proposed rule, failing to adopt the suggested changes or drawing findings and recommendations that differ from those expressed about the proposed rule. For rules that have received a public hearing, the Department of Agriculture, Food and Rural Resources, the Department of Conservation, the Department of Environmental Protection and the Department of Inland Fisheries and Wildlife shall identify the primary sources of information relied on in establishing the primary provisions of the rule.
Sec. C-2. 5 MRSA §8053, sub-§3-A, as amended by PL 2003, c. 207, §2, is further amended to read:
 
3-A. Copies of proposed rules available upon request.   At least 20 days prior to a hearing on any proposed rule and at least 20 days prior to the comment deadline of any rule without a hearing, the agency shall make copies of the proposed rule available in writing or, with agreement of the requestor, electronically to persons upon request. At least 10 days prior to a hearing on any proposed rule, the Department of Agriculture, Food and Rural Resources, the Department of Conservation, the Department of Environmental Protection and the Department of Inland Fisheries and Wildlife shall provide to persons upon request a list of the primary sources of information relied on in establishing the primary provisions of the proposed rule as required in section 8052, subsection 5.
Sec. C-3. 5 MRSA, §8002-A is enacted to read:

§ 8002-A. Enforceability

No rule, including but not limited to, agency standards, codes, guidelines, statements of policy or other statements of general applicability, is judicially enforceable unless it is formally adopted under subchapters 2 and 2-A.

Part D

Beneficial Use of Hazardous Waste
No language available at this time.

Part E

Small Business Ombudsman
No language available at this time.

Part F

Structure and function of the BEP
No language available at this time.

Parts G-?

Other issues?

No language available at this time
SUMMARY

Part A requires an agency to conduct a benefit-cost analysis for a provisionally adopted major substantive rule when directed to do so by the Legislature at the time the Legislature initially authorizes the provisional adoption of the rule. When directing an agency to do a cost-benefit analysis on a provisionally adopted major substantive rule, the Legislature must either provide the agency with sufficient funds to conduct the analysis, determine that the agency is able to conduct the analysis within existing budgeted resources or direct the agency to obtain outside funding by a date certain to complete the analysis.  If an agency directed to obtain outside funding to conduct the analysis fails to secure the outside funding within the specified time period, the requirement to conduct the cost-benefit analysis prior to provisional adoption of the rule is void.  

Part A also specifies the elements of a cost-benefit analysis, requires an agency directed to do such an analysis to submit the analysis at the time it submits the other materials required by law for Legislative review of provisionally adopted major substantive rules and states that, while the analysis must be considered by the Legislature during its review of the provisionally adopted rule, the benefit-cost analysis is not subject to judicial review. 
Part B establishes the minimum elements of a voluntary environmental audit program and compliance management system that are intended to enhance protection of human health and the environment by encouraging regulated entities to voluntarily discover, disclose, correct and prevent violations of State and Federal environmental requirements.  This Part is closely modeled after the Environmental Protection Agency’s Environmental Audit Policy as published in the Federal Register, v. 65, No. 70, pages 19618-19627 (4/11/2000).  A regulated entity who discovers an environmental violation either through an environmental audit program or a compliance management system on file with the department, and who reports that violation within 21 days and corrects the violation within 60 days, is eligible for a waiver of either 75% to 100% of all “gravity based” penalties (punitive penalties) above and beyond penalties assessed to recover any economic gain from the violation.  These incentives do not apply to violations discovered through legally mandated monitoring or sampling requirements, to certain repeat violations or to violations discovered through a compliance audit required by a consent agreement. 

Part B also directs the Board of Environmental Protection to provisionally adopt such major substantive rules as may be necessary to implement the environmental audit program.
Part C requires that rules of the Department of Agriculture, Food and Rural Resources, the Department of Conservation, the Department of Environmental Protection and the Department of Inland Fisheries and Wildlife identify the primary sources of information relied on in establishing the primary provisions of the rule prior to the hearing and at the time of adoption. 

Part C also specifies that no rule, including but not limited to, agency standards, codes, guidelines, statements of policy or other statements of general applicability, is judicially enforceable unless it is formally adopted as a routine technical or major substantive rules in accordance with the Maine Administrative Procedures Act.

PAGE  
1
Prepared by the Office of Policy and Legal Analysis


