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NetChoice welcomes this opportunity to comment on the Act to Prevent Predatory Marketing 

tǊŀŎǘƛŎŜǎ ŀƎŀƛƴǎǘ aƛƴƻǊǎ όƘŜǊŜƛƴŀŦǘŜǊ ǘƘŜ ά!ŎǘέύΦ  

 NetChoice is a national coalition of online businesses and trade associations who share the goal 

of promoting choice, commerce, and convenience on the Internet. Our members includŜ ǘƘŜ ƴŀǘƛƻƴΩǎ 

leading platforms for Internet communities and e-commerce, along with major trade associations and 

several thousand small online businesses.  NetChoice works in Washington DC and in many state capitals 

to oppose regulatory barriers to online services.  At the same time, NetChoice advocates for aggressive 

enforcement and new regulations against fraud and deception that undermine consumer trust and 

confidence in online information and commerce. 

We focus our comments on how, if operative parts of this law are preserved by the Legislature, 

the Act will have negative impacts on Internet users in Maine, a predictable consequence because 

online services would restrict their content to avoid the risk of prosecution and private lawsuits.   

For the time being, these negative consequences have not occurred, because the state is not 

enforcing the Act and the Federal District Court issued a strong warning against private lawsuits.  This 

Joint Standing Committee should follow through on the Court order and repeal the Act.  Then it can 

consider enforcement action and possibly new legislation to address concerns about marketing to 

minors.   

The Act Broadly Impacts Internet Services & Harms Maine Residents 

The Act creates statutory damages liability for websites that collect, transfer for any purpose, or 

use information from minors.  Since no online service can know whoΩǎ sitting at a computer, or with any 

certainty what state they are from, much less their age, this threat will effectively force online services 

either to try to screen out Maine residents altogether or to ǘǊȅ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ ŀƎŜ ƻŦ ŀƴȅ ǳǎŜǊ ǿƘƻΩǎ 

potentially a Maine resident.   For services that really want to reach minors, the Act requires verifiable 

parental consent before obtaining any personaƭ ƛƴŦƻǊƳŀǘƛƻƴ ƻǊ ŀ ǾŜǊȅ ǿƛŘŜ ǊŀƴƎŜ ƻŦ άƘŜŀƭǘƘ-related 

ƛƴŦƻǊƳŀǘƛƻƴέ ƛƴŦƻǊƳŀǘƛƻƴ ǘƘŀǘ Ƴŀȅ ōŜ ǳǎŜŘ ŜǾŜƴ ƛƴ ǇŀǊǘ ŦƻǊ ƳŀǊƪŜǘƛƴƎ ƻǊ ŀŘǾŜǊǘƛǎƛƴƎΦ 

But the fact is that in the online channel, age determination and parental consent are 

notoriously difficult to do and highly unreliable when they are done.  There is simply no reasonably 

available mechanism to determine and verify the identity, age, and parental relationships of minors who 
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seek to register for online services.  Moreover, online services will be reluctant to deploy age and 

consent mechanisms when the inherent shortcomings of these mechanisms will still leave them 

ǾǳƭƴŜǊŀōƭŜ ǘƻ Ŏƭŀǎǎ ŀŎǘƛƻƴ ƭŀǿǎǳƛǘǎ ǎŜŜƪƛƴƎ ǎǘŀǘǳǘƻǊȅ ŘŀƳŀƎŜǎ ŀƴŘ ŀǘǘƻǊƴŜȅΩǎ ŦŜŜǎΦ  !ǎ ŀ ǊŜǎǳƭǘΣ ƻƴƭƛƴŜ 

services will have to find ways to prevent Maine residents from viewing their content or using their 

services.  

Below we describe several examples of how the provisions of this Act could impose significant 

prosecution and lawsuit risks for online services that presently offer valuable information and services 

to Maine residents of all ages. 

The Act Harms Online Platforms and Services supported by Advertising  

We are now witnessing explosive growth in Web 2.0 services, where users can post their own 

content and participate in online communities.   Web 2.0 services like Twitter, Facebook, Wikipedia, 

online forums, and blogs have become extremely popular, especially among younger users. The services 

and platforms that make Web 2.0 possible invest heavily in software development, servers and storage, 

and high-speed bandwidth. In addition, these services must expand their customer support and legal 

teams to respond to complaints when user-generated content crosses the line of acceptable behavior.  

Online services and platforms rely almost entirely on advertising revenue to pay for their 

investments.  Ad-ōŀǎŜŘ ǎƛǘŜǎ ŀǊŜ ƻŦǘŜƴ ǾƛŜǿŜŘ ŀǎ ōŜƛƴƎ άŦǊŜŜέτand while consumers can access content 

at no charge, there are costs that must be recouped from advertisers. In many instances, consumers 

help subsidize online services by providing information about themselves, including by registering with 

the website. This information allows content providers to deliver advertisements that are tailored to the 

interests of their users, which makes advertising much more effective.  

The Act Burdens Legitimate Commerce and Content by Restricting User Registrations  

User registration is a vitally important way for users to consensually provide information about 

themselves. This information helps to make advertising and marketing more effective, but it is also 

essential for building an online community. User registration allows users to foster community values 

through identification, and allows the operators of online forums to appropriately and responsibly 

moderate user communications.  
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But the Act seriously restricts the exchange of information between Web 2.0 services and their 

users.  Section 9552 makes it unlawful to knowingly collect or receive health-related or personal 

information for marketing purposes from a minor, without first obtaining verifiable parental consent. 

άaŀǊƪŜǘƛƴƎέ ƛǎ ōǊƻŀŘƭȅ ŘŜŦƛƴŜŘ ǘƻ ƳŜŀƴ ƳŀǊƪŜǘƛƴƎ ƻǊ ŀŘǾŜǊǘƛǎƛƴƎ ǇǊƻŘǳŎǘǎ ƻǊ ǎŜǊǾƛŎŜǎ ǘƻ ƛƴŘƛǾƛŘǳŀƭǎΦ In 

effect, the Act restricts advertising that is most relevant to user interests. 

Whether it is intentional or by accident, the Act impacts a broad spectrum of websites and 

online services. For instance, consider Something Fishy, an online forum on eating disorders.1 This site 

hosts a forum where pre-registered teens can discuss their problems with anorexia and bulimia, 

conditions that often afflict image-conscious adolescents. Because it is supported by advertisers, this 

site is free to users. 
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Something Fishy asks for age and currently complies with federal law by requiring parental 

permission for users under age моΦ IƻǿŜǾŜǊΣ ǘƘŜ ǎƛǘŜ ǿƻǳƭŘ ƴƻǘ ŎƻƳǇƭȅ ǿƛǘƘ aŀƛƴŜΩǎ !Ŏǘ ōŜŎŀǳǎŜ ƛǘ 

allows minors 13 and over to register and reveal information about their physical and mental condition.  

Requiring parental permission for all minors would create substantial hurdles for the very people the 

site seeks to helpτteenagers. Because of the sensitivity teens have about anorexia and bulimia, it is 

ƭƛƪŜƭȅ ǘƘŀǘ Ƴƻǎǘ ǘŜŜƴǎ ǿƻǳƭŘ ƴƻǘ ǎŜŜƪ ǘƘŜƛǊ ǇŀǊŜƴǘǎΩ ǇŜǊƳƛǎǎƛƻƴ ŀƴŘ ǿƻǳƭŘ ōŜ ōƭƻŎƪŜŘ ŦǊƻƳ ǊŜŎŜƛǾƛƴƎ 

life-improving advice. 

In addition, consider TeensHealth, a health-related site for parents and kids.2  ¢ƘŜ ǎƛǘŜ Ƙŀǎ ŀ άŦƻǊ 

ǘŜŜƴǎέ ǎŜŎǘƛƻƴ ŀōƻǳǘ Iмbм ό{ǿƛƴŜύ CƭǳΣ ŀƴ ƛǎǎǳŜ ƻŦ ƴŀǘƛƻƴŀƭ ŎƻƴŎŜǊƴ ŦƻǊ ŜŘǳŎŀǘƻǊǎΣ ǇŀǊŜƴǘǎ ŀƴŘ ŎƘƛƭŘǊŜƴ 

alike.  

 

The site is sponsored and managed by Nemours, one of ǘƘŜ ƴŀǘƛƻƴΩǎ ƭŀǊƎŜǎǘ ƘŜŀƭǘƘ ŎŀǊŜ 

ōǳǎƛƴŜǎǎŜǎ ŘŜŘƛŎŀǘŜŘ ǘƻ ǘƘŜ ƘŜŀƭǘƘ ƻŦ ŎƘƛƭŘǊŜƴΦ Lǘ ŎƻƭƭŜŎǘǎ ǳǎŜǊ Řŀǘŀ ōȅ ǎƻƭƛŎƛǘƛƴƎ ǳǎŜǊǎ ǘƻ ά{ƛƎƴ ǳǇ ŦƻǊ ƻǳǊ 

ǿŜŜƪƭȅ ƴŜǿǎƭŜǘǘŜǊ ŦƻǊ ǘŜŜƴǎΦέ  Lǘ ŀƭǎƻ ǇǳōƭƛǎƘŜǎ ƘŜŀƭǘƘ-related questions from minors to experts. The 

Nemours Foundation is a nonprofit, charitable foundation and as such is not subject to the Children's 
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Online Privacy Protection Act. However, the TeensHealth ǿŜōǎƛǘŜ ǿƻǳƭŘ ƭƛƪŜƭȅ ōŜ ŎƻǾŜǊŜŘ ōȅ aŀƛƴŜΩǎ 

Act because it collects both personal and health-related information. Teens would first need parental 

approval to learn about swine flu and other critical public health issues.  

Another site covered by the Act is Runner+, where runners can join online forums and chat 

areas to discuss workouts and injury recovery.3 This site has a registration page where new users can 

enter their name, email address, and location. The site displays advertisements that would naturally 

interest runners, including ads for shoes and clothing.     

 

The Act likely applies to Runner+ because it collects personal information during user 

registration. To comply, this site would have to add another category to its registration page to ask and 

verify age. It would also need a mechanism for soliciting and verifying parental consent for minors. 

Parents of users under age 18 would have to submit their permission and Runner+ would need a system 

for retaining this consent as evidence of compliance with the Act.       



 
7 

Next we turn to the most popular of Web 2.0 servicesτsocial networking. The Act harms the 

ability of organizations in Maine and elsewhere to reach new members through social media platforms.  

For example, Ski Maine is a site devoted to skiing in Maine and is supported by advertisements for ski 

equipment, hotels and resorts.4 The site markets itself through social media platforms such as Facebook, 

which allows Ski Maine to reach more people and develop a virtual community of members.  

 

Whether Ski Maine realizes it or not, marketing through Facebook exposes it to liability under 

the Act. The Ski Maine group page on Facebook allows the company to see the names and visible 

personal information of its group members. If any of its group members are minors, Ski Maine would 

violate the Act if it collected personal information without first receiving parental permission. 

All of the above sites likely do not comply with the Act and are vulnerable to lawsuits authorized 

under the Act.  These four sites are just a sampling of the thousands of helpful services that could be 

similarly affected. It is our belief that the legislature did not mean for the law to burden so many 

legitimate sites. 


