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NetChoice welcomes this opportunity to comment on the Act torPné Predatory Marketing
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NetChoice is a national coalition of online businesses and trade associations who share the goal
of promoting choice, commerce, and convenience on the Inte@etmembersinclu® G KS y I G6A2y Qa
leading platforms for Internet communities anecemmerce, along witimajortrade associations and
several thousand small online businessBi&tChoice works in Washington DC and in many state capitals
to oppose regulatory barriers to onlirservices. At the same time, NetChoice advocates for aggressive
enforcement and new regulations against fraud and deception that undermine consumer trust and

confidence in online information and commerce.

We focus our comments dmow, if operative parts tthis law are preserved by the Legislature,
the Actwill have negative impacts on Internet users in Maine, a predictable consequence because

online services would restrict their content to avoid the risk of prosecuaiueh private lawsuits.

For the timebeing, these negative consequences have not occurred, because the state is not
enforcing the Act and the Federal District Court issued a strong warning against private lawsuits. This
Joint Standing Committee should follow through on the Court order apdal the Act. Then it can
consider enforcement action and possibly new legislation to address concerns about marketing to

minors.
The Act Broadly Impacts Intern&ervicestt Harms Maine Residents

The Act creates statutomyamagediability for websiteghat collect transfer for any purposer
use information fromminors. Since no online service can kneloQ sitting at a computeror with any
certainty what state they are from, much less their age, this threat will effectively tmiiee services
either to try to screen out Maine residents altogethertori NB (12 RSGSNXYAYS GKS | 38§
potentially a Maine resident.For services that really want to reach minors, the Act requires verifiable

parental consent before obtaining any perséna A Y F2 NXY I G A2y 2 NJ I -raéa@giN®E 6A RS N
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But the fact is that in the online channel, age determination and parental consent are
notoriously difficult to do ad highly unreliable when they are done. There is simplyeasonably

available mechanism to determine and verify the identity, age, and parental relationships of minors who



seek to register foonline services. Moreover, online services will be reluctareploy age and

consent mechanisms when the inherent shortcomings of these mechanisms will still leave them
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services will have to find ways to prenteMaine residents from viewing their content or using their

services.

Below we describe several examples of how the provisions of this Act could impose significant
prosecution and lawsuit risks for online services that presently offer valuable infomreati services

to Maine residents of all ages.
The ActHarmsOnline Platforms and Services supported by Advertising

We are now witnessingxplosive growth iWeb 2.0 services, whergsers can post their own
content and participate in online communitieaNeb 2.0 services like Twitter, Facebook, Wikipedia,
online forums, and blogs have become extremely popular, especially among younger users. The services
and platforms that make Web 2.0 possible invest heavily in software development, servers and storage,
and highspeed bandwidth. In addition, these services must expand their customer support and legal

teams to respond to complaints when usgenerated content crosses the line of acceptable behavior.

Online services and platforms rely almost entirely omeaatising revenue to pay for their
investments.Addo I SR a4A0GSa& I NB 2 Ti&gwhixdsuSdis canccésSconfet a F NB
at no chargethere arecoststhat must be recouped from advertisers. In many instances, consumers
help subsidizenline servicedy providing information about themselves, including by registering with
the website. This information allows content providers to deliver advertisements that are tailored to the

interests of their userswhich makes advertising much more effgeti
The Act Burdengegitimate Commercand Contentby Restricting User Registrations

User registration is a vitally important way for users to consensually provide information about
themselves. This information helps to make advertising and marketirrg eftective, but it is also
essential for building an online community. User registration allows users to foster community values
through identification, and allows theperators of online forum&o appropriately and responsibly

moderate user communicatie.



But the Act seriously restricts the exchange of information between Web 2.0 services and their
users. Section 9552 makes it unlawful to knowingly collect or receive healttied or personal
information for marketing purposes from a minavithout first obtaining verifiable parental consent.
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effect, the Actrestrictsadvertising that is most relevant to user interests

Whether it is intentional oby accident, the Admpact a broad spectrum of websitesnd

online servicesFor instance, consid@omething Fishyan online forum on eating disordetd hissite

hosts aforum where preregistered teens can discuss their problems with anorexia arichizyl
conditions that often afflict imageonscious adolescents. Because it is supported by advertisers, this

site is free to users.

SOM % m DQ O ses) 6907235 |

Website on Eating Disorders|

SFWED Remember It Hurts Community > SFWED Eating User Name User Name [ ] Remember Me?
W Disorders Discussion (Post & Reply) -
..y Anorexia and Bulimia Password (Log in )
Register FAQ Fishys Calendar
(B New Thread [ Page 1 0f 5 FRPIEIEEEIN w |
Threads in Forum : Anorexia and Bulimia Forum Tools v
Thread / Thread Starter Last Post 14 Replies Views
P L (Y-‘ 12) by BrownEyedRunner 3 78 11897
nc
sTICKY: Changing Some of the Boards < 08-27-2009 06:20 PM
- Q Kensington s by Kensington §J 0 93
. Conflicted, trapped, frustrated as heck. Today 11:12 AM
E et ' ynchy | 17 349
- Trying to figure out where to begin Today 10:42 AM
® ParadoxalPixie by Alethea §] 9 148
Struggling with body hatred Today 08:15 AM
. @ enpoingt:':eJ . X by enpointe 3 32 655
They changed the date of my procedure! Today 05:47 AM
& @ zealiay v ye by ducksquack §j 1 43



Something Fishgsks for age and currently complies with federal law by requiring parental
permission for usersunderageo ® | 2 6 SOSNE GKS aAGS g2dzAZ R y2i 02YLJ

allows minors 13 and over to register and reveal information about their physical and mental condition.
Requiring parental permission for all minors would create substantial hurdlebdorary people the

site seeks to help teenagers. Because of the sensitivity teens have about anorexia and bulimia, it is
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life-improving advice.
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In addition,considerTeensHealtha healthrelated site for parents and kids¢ K S & A
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Online Privacy Protection Act. However, fieensHealtis S6 a A0S ¢2dAZ R ft A{St& 08§
Act because it collects both personal and hea#ttated informaton. Teens would first need parental

approval to learn about swine flu and other critical public health issues.

Another site covered by the ActRunner+where runners can join online forums and chat
areas to discuss workouts and injury recovéTis e has a registration page where new users can
enter their name, email address, and location. The site displays advertisements that would naturally

interest runners, including ads for shoes and clothing.

ARUNNER

| RTICLES 4| {EGISTER LOGIM COMTROL PANEL

Ads by Google
ASICS Shoes at

Zappos
8 . Free Shipping Both
~ LOQIH Ways On ASICS
Shoes, 265 Day
Feturn Policy!

Email: | |
Password: | | Pead Izumi Wear
Crder Running
Login Lost P asaword Outerwear Direck
Ideal far Professional

Runners,

New User Registration

. ) ) Keen Outdoor
Jdnining RURMER+ is easy and free. Justfill out the fallowing form. Footwear
Red hordered-boxes are required fields. Your email must he valid, aswe will send you an email in order to login. Cutdoor sandals,
shoesz and bootz for

. active lifestyle in any
Screen Name: | |(ru1|n 3 chars) terrain

Email Address: | |

Location: | | te.0. "seatte, wimn

Country: | Select Country... [L]

Enter the code exactly as you see it in the image:

Are you Human? B
Load New Caode

1]

Create Account

Priwscy policy: We will not use or retain wour information for any other purpose as a result of thiz website. Read our Privacy
Statement.

The Act likely applies tBunner+because itollects personal information during user
registration. To comply, this site would have to add another category to its registration page to ask and
verify age. It would also need a mechanism for soliciting and verifying parental consent for minors.
Parentsof users under age 18 would have to submit their permissionRunther+would need a system

for retaining this consent as evidence of compliance with the Act.



Next we turn to the most popular of Web 2.0 servicescial networking. The Act harms the
ability of organizations in Maine and elsewhere to reach new members through social media platforms.
For exampleSki Mainds a site devoted to skiing in Maine and is supported by advertisements for ski
equipment, hotels and resorfsThe site markets sielfthrough social media platforms such as Facebook,

which allowsSki Mainego reach more people and develop a virtual community of members.

Whether Ski Mainerealizes it or not, marketing through Facebook exposes it to liability under
the Act. TheSkiMaine group page on Facebook allows the company to see the names and visible

personal information of its group members. If any of its group members are miBkirjainevould

violate the Act if it collected personal information without first receivinggpdal permission.

All of the above sites likely do not comply with the Act and are vulnerable to lawsuits authorized
under the Act. These four sites are just a sampling of the thousands of helpful services that could be
similarly affected. It is our belf that the legislature did not mean for the law to burden so many

legitimate sites.



