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MR. DAVIES:  If you've got your agenda, if there are any additions or corrections to the transcript from the September 13th meeting -- if not or if you find them later on, don't hesitate to send me an email identifying anything that you think needs changed or correction.
I've got on the agenda all of the items that were part of the statute that created the 2012 work group, and I want to sort of go through them one at a time, one, to see if there are some that people know that they're going to have some recommendations for, and also to see if there are some that, maybe after the discussions we've had so far this year, there may be ones that are ready to decide that there isn't an interest in doing some kind of recommendation on that and we can just take that off our agenda and focus on the remaining items that may be of greater interest to people.  We can sort of go through the list, but I'm going to start out by moving the last -- the first item, 2(a), to the end of the list because I have a sneaky suspicion that this is one that is going to stay on the agenda no matter what and has the potential of occupying all the time that we have left today.  So let's see if we can go through some of these others and winnow it down a little bit, and then we will use whatever remaining time to talk about the remaining ones and get some sense of what people might be thinking about in terms of recommendations.  And we've already had a few conversations -- Ben and Art Brown and I had a little conversation before the meeting got started that generated a few ideas, and I think that that'll be useful for part of the discussion.

The next item on here, 2(a) [sic], is about creating a new apportionment of the cost of membership in the damage prevention system so that members could play a flat fee for each notification of pending excavation.  If you remember the first meeting that we had, that was one of the two items we had on the agenda and we had a rather lengthy discussion at the time about it.  And my recollection after reviewing the transcript from that meeting was that it seemed to be coming down to a sense that the current system probably is fairly close to what was suggested.  There is a standard fee that people pay per ticket, and on top of that, the principal members, of which there are 49 in the state of Maine, pay an additional amount that's related to the number of miles of underground facilities they have.  And based on conversations with Bob Finelli -- and Bob can confirm this on the phone -- there have been no principal members who have come in and wanted to change the system, and they are paying I'm not sure what large percentage of the total cost of Maine's share of the cost is, but it's a very high percentage.  And any change to that that might lower the payments by principal members would certainly fall on the back of the -- the general members which are everybody else.  Is that a fair assessment, Bob?
MR. FINELLI:  Yes, it is, Dick, right on.
MR. DAVIES:  Do you want to add anything to the comments that I recall being made at our first meeting on the subject?
MR. FINELLI:  I guess what people have to realize is the dollar a call for the smaller general members is basically just a drop in the bucket and helps defray some of the costs, but the bulk of the costs, as you mentioned, are paid for by the principal members, especially in the state of Maine.  And again, Maine's only paying about 13 percent of the operating costs of the five-state system as it is.  And those 40-plus members, you know, pick up pretty much -- almost all of the $500,000 that was billed to the state of Maine last year.

MR. DAVIES:  Yeah.  I think you and I, when we were talking back a month or so ago, suggested that the general members were paying about ten percent of Maine's share of the cost and the principal members are paying about 90 percent.  Is that -- is that a ballpark --

MR. FINELLI:  It's accurate.  And I'm looking at some numbers here that's showing basically the -- the general members kicked in around $10,000 for the year --
MR. DAVIES:  Right.

MR. FINELLI:  -- versus the 480,000 plus coming in from the generals [sic].
MR. DAVIES:  So it's about two percent from the general members and 98 percent from the principal members?
MR. FINELLI:  Yes.  Yes.

MR. DAVIES:  So any changes in the apportionment system would, in all likelihood, move in the direction of more costs for the general members because there's not much room for the principal members to pick up much more.

MR. FINELLI:  Exactly, Dick.  I mean, that -- and we talk about changing that dollar a call which would kind of defeat the purpose of everything we've discussed so far.

MR. DAVIES:  Yeah.  Does anybody have anything else they want to bring into that discussion?  I would certainly recommend that we make a decision that we take no action on a recommendation on this issue, though certainly we reserve the right, if we come up with some kind of global resolution to the issue of going to a -- a true one-call system, that we could have a provision in there that might have some relationship to the apportionment issue.  But until we know that, we certainly wouldn't be barred at that point from making that be part of it in lieu of having taken no action on this particular item.  Would anybody like to make a motion?
MS. DUMAINE:  I'll make a motion.

MR. DAVIES:  Okay.

MS. DUMAINE:  Kathleen Dumaine.

MR. DAVIES:  Okay.  Motion to take no action on the apportionment -- new apportionment issue.
MR. HUBBARD:  Second it.

MR. FINELLI:  I'll second that.

MR. DAVIES:  Okay, it's been moved and seconded by two people.  Any discussion?  All those in favor of the motion, please signify by raising your hand.
MR. FINELLI:  I'm raising my hand.

MR. DAVIES:  All right.  I could hear that.  It's a rather loud hand there.  Any opposition?  There's no opposition so that's seven, eight, nine, ten votes in favor, none against.

The next item is authorizing an operator who is not a member of the damage prevention system to be subject to administrative penalties for violations of Title 23, Section 3360-A.  We had some discussion about that in one of our earlier meetings, but we never -- it wasn't a real detailed discussion.  Any thoughts?  Ben?

MR. SANBORN:  It seems like we're sort of going in the opposite direction from this, and I think bringing more people into the administrative penalty structure probably would not be helpful in terms of going towards a one-call system.  I know that there are a number of suggestions that have been made and will continue to be made that we should go to a best management practice to actually reduce the manner in which the Commission can take action against anyone.  So I don't think it would be appropriate to start widening that base at this point.

MR. DAVIES:  Thoughts of any other members?
MR. GROVER:  Yeah, I --

MR. DAVIES:  Stan?

REPORTER:  Microphone.

MR. DAVIES:  Put your microphone --
MR. GROVER:  Can you hear me now?  I agree with Ben.  Can you help me in terms of -- of what our thought process was there?  Was this to put everyone on the same playing field?  As Ben says, this smacks or goes opposite of -- of trying to get rid of disincentives to join Dig Safe.  I'm trying to remember why this was brought up, and I'm struggling a little bit.

MR. SANBORN:  I think -- if I may, I think it was brought up as a hammer.  I think that it was brought up as a if we're not going to get you to voluntarily join, then we'll create disincentives for you that would be more painful, if you will, than not simply ponying up and being a part of the system.  But -- and again, making it equal.  Again, I think we threw it out because we were throwing out all of the options at the beginning and all of the possible approaches, but I -- again, I don't think it's a particularly helpful approach.

MR. DAVIES:  As I recall, it may have grown out of a recommendation that Sharon Stasz had proposed in the group from last year that didn't get approved but sort of got folded into a larger issue that the legislature heard about and may have drawn that issue out of it because I don't recall there being much pressure on that except when it got to the legislature.

MS. STASZ:  Yeah, I think you're right.  I was bringing it up in terms of being new to this whole idea and this system and where are we headed and the issue of disincentives versus incentives and what do you do and, if you know that you're going to get a penalty if you're not a member, then you better pony up and be a member.  But I certainly have no problem not taking action on this at this time, and -- and would even make that a motion that we allow this, again, to be kind of in the same category as 2(b), that we don't take any action on it now knowing the direction that the majority seem to want to head into, and that is how do we get everybody in this, and -- and lead toward a best management and a one-call system.
MR. SANBORN:  I would second that motion.

MR. DAVIES:  Okay, we've got a motion and a second on the floor.  Any further discussion on whether to take this action or anybody with an opposite viewpoint on the subject?  Dan?

MR. WELLS:  Wasn't part of the discussion the last time around with DOT calling in dig safes for miles and miles of road?
MR. DAVIES:  There was a little bit of that.  That's true.  And we changed the law so that they are subject to penalties now --
MR. WELLS:  Okay.

MR. DAVIES:  -- already.  So -- and they did agree that they were going to do a better job, and we may have to follow up with the -- the folks who have had to deal with them to see whether, in fact, they were going to do a better job and not calling in 25 miles of road when they're only going to do about five things along that 25 miles but --
MR. WELLS:  Yeah.

MR. DAVIES:  Any other thoughts?  If not, the motion is to take no action for a recommendation on item 2(a) -- 2(c).  All those in favor, please raise your hand.  Ten.  Any in opposition?  Since there's nobody else here -- okay.  All right, and 2(d) is requiring an operator who is not a member of the damage prevention system to maintain insurance when an excavator is working in that operator's underground facilities.

MR. HUBBARD:  Can you clarify that for us, Dick?

MR. DAVIES:  My understanding from the words on the page is that if you've got someone who is not part of the Dig Safe system but has underground facilities and hires an excavator or an excavator is going to be coming in to do work in that community either on that non-member's facilities or -- or maybe for somebody else's but the non-member's facilities are in the same location, that if there was any -- the risk that they might be working in a place where the non-member had underground facilities, that they would need to have insurance, I guess liability insurance, to cover them for any damage that might occur in that situation.  It's still a little fuzzy despite what my understanding is, but that's the best I can do.  Dan?

MR. WELLS:  I think the intent was to force people to join Dig Safe.  I'm totally against this.  I mean, if I'm not a member, why should I have to have insurance to cover a contractor digging on my facility?
MR. DAVIES:  Yeah.

MR. WELLS:  I mean, that's -- that's what I see it as.  I know, sure, Maine Municipal will be against it, Maine Rural Water, Maine Water Utilities.  So we're all on the same page as far as municipal governments.
MR. DAVIES:  I don't think we have any utility representatives on here who are not members of Dig Safe so we don't have someone we can turn to for some first-hand experience on that but --
MR. WELLS:  I operate two systems that aren't so --
MR. DAVIES:  Yeah.  Have you run into a situation where there wasn't a way of covering damages if it was done to a non-member's facilities?
MR. WELLS:  No.  I mean, you work out what you've got to work out.

MR. DAVIES:  Anybody else have any thoughts on this?

MS. STASZ:  I just have a question.  And I guess, Dan, it's directed to you.  Why would you not carry insurance?  I mean, carrying insurance is a lot less expensive than a damage claim or going after someone and how can you hold an excavator responsible when you don't mark and you don't belong and he doesn't have any idea that anything's there?  Why is it then his fault?

MR. DAVIES:  Yeah.

MR. WELLS:  It doesn't say non-marking.  This doesn't say in violation of law.  This says if you're not a member, you will have insurance.  So why should they have to buy insurance for a contractor digging in the area even if they've marked it out?
MS. STASZ:  Well, maybe we need to define what we want this to do then.

MR. DAVIES:  Ben?
MR. KAPLY:  Dick, I think in the discussions of this, we've never actually been really clear on what this meant.

MR. DAVIES:  Uh-huh.

MR. KAPLY:  And I think it was an idea from another round of stakeholder proceedings that never quite got fully formed or fleshed out, got loaded into the document and carried forward.  I don't know that we ever really established what it was intended to do or how it was intended to work and all the questions about, well, wouldn't insurance actually already be there, and if it wasn't there, why would they be -- we've never been able to collectively resolve this.

MR. DAVIES:  Uh-huh.

MR. KAPLY:  And I have not heard anybody support that as a proposition since that one meeting where it kind of came up.  So my thought is that perhaps the stakeholder group might want to sort of resolve that once and for all --
MR. DAVIES:  Uh-huh.

MR. KAPLY:  -- and remove it from further discussion.  I really do believe that it was sort of accidental the way it came in.
MR. DAVIES:  Ben?

MR. SANBORN:  It seems like it may get resolved in another scenario.  I noticed that one of the things that you had sent around, Dick, had sort of the proposition that if you didn't belong to something, I think in your process it was the OK-to-Dig membership --
MR. DAVIES:  Uh-huh.

MR. SANBORN:  -- that you essentially assume all the liability for any damage that happens to your facilities period.
MR. DAVIES:  Uh-huh.

MR. SANBORN:  And that -- I don't know if -- the maintaining is trying to get at the same thing, is trying to say that you need to be looking out for your facilities, but I agree that's an upfront cost for every single scenario that might not be appropriate.  If we are going to look in this direction -- I don't know if we are or not, I'm just throwing out that it was part of another proposal -- that might be a more appropriate way to sort of say you do whatever you feel is appropriate.  If you want insurance, fine; if you don't, fine.  But maybe the appropriate response is if you're not a member, then we're going to have the rebuttable presumption that it got hit because you didn't do something --
MR. DAVIES:  Uh-huh.

MR. SANBORN:  -- and move forward from there.  So we probably don't need this, but if someone thinks that it's still appropriate, I'm not strong way or the other on it.
MR. DAVIES:  Perhaps maybe the thing to do -- I agree with you, the idea that I had sent out to folks, recommendation -- draft recommendation number two does get at it a different way.  It doesn't necessarily require you to have insurance, but you're going to -- would bear some responsibility, and there'd be different ways that you could cover that.  You could -- come out of your -- your profits or you could raise your rights or so, but that it isn't a requirement that you would have insurance.  So that might be the logical way to do it.
MR. SANBORN:  Right.

MR. DAVIES:  Maybe it's appropriate to perhaps table this issue until we've had the discussion of that draft recommendation and decide at that point, since there is a close relationship, (inaudible) it from a slightly different fashion.
MS. STASZ:  Yeah.  I would support tabling, but I would not support tossing it out just now.
MR. DAVIES:  Okay.  All those in favor --
MR. HUBBARD:  I'll second that.

MR. DAVIES:  Okay.  Anybody want to weigh in on that?  If not, all in favor of tabling this pending a discussion of draft recommendation two?  I see what appears to be a ten-to-nothing vote on that one.

MR. SANBORN:  Bob's still raising his hand?

MR. FINELLI:  (Inaudible).  It's still up.

MR. DAVIES:  Good thing you spoke up.  Your hand has gotten very quiet since the first time it voted.  Okay, next item is 2(e), identifying appropriate tolerance zones for marking different types of underground facilities.  We've had some fairly spirited discussions about this last year and again this year, including the discussion of the legislature on the subject.  Any thoughts on that?  It -- it strikes me as one of those things if we ultimately were to approve an idea for an advisory board to be created, an ongoing advisory board, this would seem to be an issue that would be perfectly suited to be sent to that advisory board to allow them to work through the details on that and see whether there could be some sort of consensus on a recommendation that might take several months or a year or more to get, whereas this committee, because of the nature of our limited timeframe, may not have the time or opportunity to hammer out those sorts of things.

MR. SANBORN:  I agree.  I think that that would be a useful direction.  In addition, again, going to back to some of the other proposals that have been floated around, there has been the concept that on-site people have the ability to enter into an agreement that then just sort of gets forwarded to the Commission that would allow people on the ground to say, look, in this scenario, we're not going to use the default tolerance zones.  We're going to both agree that this is how we're going to handle it.  And so that might give a little flexibility around it.  I don't think it solves the answer of the default because, of course, if you can't come to agreement, you have to have something.
MR. DAVIES:  Yeah.

MR. SANBORN:  There has to be something that you -- is the standard.

MR. DAVIES:  Yeah.

MR. SANBORN:  But I think that we might be able to -- to make it a part of the discussion of the advisory board if we have that best management practice with the agreement in place as -- as a workaround while it's being talked about.

MR. DAVIES:  Okay.  Anybody else have any thoughts on it?  Stan?

MR. GROVER:  Dick, I thought we had discussed at one time setting one tolerance standard, 18 inches, let's say, for lack of a better number, and then the second sentence of that clause was that municipals wouldn't be fined if -- if their mark out was more than 18 but less than 36.
MR. DAVIES:  Uh-huh.

MR. GROVER:  Am I recalling that conversation correctly?

MR. DAVIES:  I remember that issue coming up.  I don't know whether we ever got a sense that there was a consensus in the group or even approaching a consensus on that subject, but it was one that -- part of that discussion we've had either last year or this year.  Perhaps this is another one that might benefit from being tabled pending the discussion on either the issue of best management practices agreements or an advisory board.  Can I have a motion from anyone to table it?

MR. GROVER:  I move to table it.

MR. DAVIES:  Okay.

MR. SANBORN:  Second.

MR. DAVIES:  All those in favor?  Bob, are you waving your hand?

MR. FINELLI:  I'm in favor, yes.

MR. DAVIES:  Any opposed?  I see one vote in opposition, two votes in opposition.  So the vote on that would be eight to two.

Okay.  The next item is item 2(f), developing a process for the Commission to keep records of successful markings or excavations completed by members of the damage prevention system.  As I recall we had a presentation from the Commission staff in the first meeting on that subject, and my recollection, thought it may be a little bit fuzzy, was that there seemed to be a growing sense that the action that the Commission has been taking on that subject were moving us pretty well in the direction that this issue was asking us to deal with it.  Is that the recollection that other people have?

MR. SANBORN:  Yes.

MR. DAVIES:  Anybody have a different recollection on that?

MR. GROVER:  It's terrible to get old, you know.
MR. DAVIES:  It's better than the alternative, at least for the moment.
MR. GROVER:  That's true.  That's true, Dick.

MR. DAVIES:  All right.  Do we have a motion on that to make no recommendation?
MR. SANBORN:  I guess I would move that we recognize that the steps that the Commission has taken adequately addresses this recommendation.

MR. DAVIES:  Okay.

MR. SANBORN:  Because I think that if we do no recommendation at all -- I just don't want there to be a situation where, down the road, the Commission makes a shift.  I think that we want to sort of basically say we recommend that the Commission keep doing what it's put in place.

MR. DAVIES:  Okay.  I would take that as a reasonable approach.  Any second to that?
MR. GROVER:  I second that.

MR. DAVIES:  All right.  Sharon?

MS. STASZ:  Just clarifying, though, that the motion is that the PUC keep doing what it's doing --
MR. SANBORN:  Yeah.

MS. STASZ:  -- not that we just accept what they've done and let it die?
MR. DAVIES:  Yeah.

MR. SANBORN:  Right.

MS. STASZ:  Okay.

MR. DAVIES:  Keep up the good behavior.

MR. GROVER:  Matt, do we need to be more specific in our recommendation or do you feel the Commission has guidance enough or --
MR. KAPLY:  I think the Commission is doing that it's doing.  If you're satisfied with that, saying so is sufficient.
MR. GROVER:  Okay.

MR. DAVIES:  And --

MR. KAPLY:  -- non-answer, Stan.

MR. DAVIES:  Let's put that one to a vote then.  All those in favor of making the -- the motion that staff has adequately addressed the issue and we're going to leave it at that.  All those in favor?  Bob?  Bob?

MR. FINELLI:  Yeah, I'm in favor.

MR. DAVIES:  Great.  Anybody opposed?  All right, the vote on that was ten to zip.

And the last item on this is evaluating the need for an ongoing advisory board to provide input to the Commission regarding the damage prevention system.  The work group shall consider staffing requirements, membership, funding, and the scope of responsibilities for the advisory board.  We do have a draft of a recommendation -- or not a -- well, I guess it's sort of a recommendation.  It's in a slightly different form, but it was one of the items I sent out with the agenda.  It's based on a proposal that Ben Sanborn had originally drafted and which I have been working on revising and adding to, and the conversation with Ben before the start of this meeting, he seemed to be fairly supportive of the direction that this revised version has gone in.
MR. SANBORN:  Uh-huh.

MR. DAVIES:  So this sounds like an area that we are likely to take some kind of action on a recommendation, and rather than do that right now with less than full membership, why don't we just assume that this is going to stay on our agenda for things to be discussed at our November 1st meeting?

MR. SANBORN:  I think that's fine.  I would note for the minutes that I think the changes that you've made are extremely positive, especially when we're talking authority to accept financial support.  I know that one of the considerations that came up at the legislature was how are you going to staff this and how are you going to pay for staffing.  And that became an issue because, as initially proposed, we placed it in a section of law, that very first section, the 5 M.R.S.A. § 12004(g), that is a specific type of state entity that is a non-compensated advisory board.  It's a category in state law.  And so this would fit within that.  And I think that Dick's proposal makes it possible for us to essentially -- for example, I'm going to volunteer Kathleen on this one, that if we needed a meeting space and we all met at One Davis Farm Road, that that could qualify as a -- you know, essentially the resources are being donated by an entity --

MR. DAVIES:  Yeah.

MR. SANBORN:  -- so that we wouldn't run into any potential issues with that.  But it would make it work so it was fairly smooth so that we would be able to keep the costs down, and if there's anything that we do need to -- to fund for any reason, then we certainly can within the group.  But at the same time it makes it something that goes into state law without causing any cost to the state which avoids a fiscal matter.
MR. DAVIES:  Yeah.  That's --

MR. SANBORN:  So I think it's great.

MR. DAVIES:  -- that's a very important step is avoiding a fiscal note, especially these days.  And it -- the -- the language in the -- the draft version of the advisory board contemplates the -- the group being -- that would be created would -- having the options of figuring out how they're going to fund their operations, and it could be a mix of things.  My guess is that if they were to have either a staff person or a consultant to work with them to carry out the duties of the group between quarterly meetings or so, that would probably be the single largest cost and that doesn't have to necessarily be terribly large.  It may involve ten or 15 hours before each meeting and a little bit of time at the meeting for a consultant or a staff person.  And you'd have to figure out the rates going might be for those sorts of things, but it probably would not end up being a very expensive thing.  So it should be a manageable cost that the group should be able to find a way of taking care of.  It might even be something that you could go to PHMSA and get a little bit of funding from them to support the work of the group.

So shall we put that issue off to a discussion in November in much greater detail than we would otherwise have it right now?  And if anybody has any additional thoughts about the draft that I sent around to you, feel free to send me your thoughts on that, and any suggested changes to it.  If you think there are things that should be in there but aren't, I'm more than open.  This is really intended to be a work in progress.  It's gone through a lot of revisions.  Ben did about three different versions of it before he sent it to me.  I've done, I think, three or four versions that I actually sent one of them to the Commission staff so they've had a chance to look at it as well.  So hopefully we can eventually get this down to something that people would be comfortable with, but we can have that discussion at the November 1st meeting.

And we'll go back to the -- the first item, 2(a), which, because of the nature of it, I didn't want to have it suck up three hours of meeting time and have no time to do anything else.  Because of the nature of the discussion we've had and the fact that we haven't settled on how to deal with this issue with any sense of a growing consensus, I think this is going to continue to be an issue that we're going to have to discuss at our November 1st meeting and possibly, if necessary, at some meeting subsequent to November 1st before we are in a position to decide that we're going to write a recommendation on it.  But clearly it's an issue that we need to begin narrowing down the sort of items that we want members to think about because it's -- unlikely some other issues like tolerance zones, it's somewhat more infinite in its implications, whereas some of these issues, you know, you've got a yes or no answer that you can decide on and it's easy for folks to reach a decision on which side they want to be on.  But trying to get to a true one-call system probably involves a number of factors on -- and we need to have that kind of discussion.

So why don't we, for the next hour, talk about what some of those elements might be.  There are a couple of suggestions, some draft recommendations, that I have put out there that might be parts of the step towards a one-call system, but certainly I'd be the first to acknowledge that they are not even close to resolving the issue but seeing that they might be things that could conceivably be part of a solution.  So let's talk about what some ideas are that people might like to have considered for being part of a resolution on this issue and see if we can start quantifying what those are so that we can begin getting some sense of whether there's a likelihood that it's going to go anywhere.  Even though we're not the full members, we've got enough -- wide enough, diverse portion of the group here today that if we got a sense that it was pretty evenly split, it may suggest that it'd be hard to get to a two-thirds.  But if we find that there's pretty good support or pretty good opposition to some idea, we can perhaps decide that that doesn't look like it's a real good possibility for being part of the package.
MR. SANBORN:  I know that one of the things from the last meeting was that Greg Connors was going to go back and see if he could get more information from the municipalities with regard to things that they could or couldn't live with, I guess, and I was just wondering if there's information on that.
MR. CONNORS:  I actually did reach out to them.  What I did was I spoke to staff.  I thought it was a little premature to go out to them at this point because I think probably what we'd end up getting with regards to disincentives is that they would find probably all of them to be disincentives to membership.  As far as the ones that are probably most hindersome or burdensome would be probably being subject to penalties, the tolerance zone reduction would be concerning, of course, and to a lesser extent, it would be if you didn't have over a hundred -- what is it, a hundred miles is the trigger for principal membership -- if you were a general member or considered a general member, I think there would still be concern there for the same reasons I've brought up at earlier meetings.  But I think that that would be probably lesser -- a lesser concern of members of the legislative policy committee.  But I still think that they would -- I still think they would view that cost as burdensome, as an unfunded mandate, if it was a -- if it was a mandatory membership proposal.  So I didn't prioritize them particularly, or I didn't go out to membership to ask for their priority -- prioritization.

I also got back to Dick on this, I think it was just last week, with regards to surveying them, surveying the members, on how we could -- how we could provide incentives for membership.  And I think what would end up happening -- and I spoke to my boss.  He's been at this a lot longer than I have, and I'm sure everyone can understand that and recognize that.  And he -- we survey our membership all the time.  And what we've found most effective is to present a proposal or a couple of proposals to them and get feedback on that.  Otherwise, you get ideas across the board.  So what I was hoping to relay to you folks today is if we could something that everyone's comfortable with with regards to some sort of proposal for -- for incentives for Dig Safe membership, I'll gladly reach out then, and I think it would be a much more productive exercise from our standpoint.

But to answer your -- to answer your question, Ben, with regards to the disincentives, I think they all -- they would consider all of them to be burdensome or -- or concerning and-- but if I had to pick one, it would probably be being subject to penalties because I would assume that that would be probably the most -- potentially the most costly.  And municipal budgets are strained, as everyone knows.  As everyone here knows, municipal budgets are very strained in these times, as are others, and they're getting a lot -- I mean, they're getting a lot of comments from the local property taxpayer to keep budgets level or, in some cases, even reduce the budget.  So I hope that answers -- I hope that answers your question.
MR. DAVIES:  I have a couple of comments related to -- to Greg's responses.  First of all, Greg is in a situation where he's not a decision maker even within his organization, let alone -- within the Maine Municipal Association, let alone the full membership that makes up the Maine Municipal Association so it puts him in a somewhat difficult position.  It also puts us in a little bit difficult position in that we have sort of a time limited period in which to act, and by the time we get things to the point where we're ready to approve or tentatively approve recommendations, it's far enough into the process, it may be difficult for him to run those ideas past the legislative policy board to see what kind of reactions he gets and get that feedback to us.  So it does create a bit of a complication.

I would ask him one specific questions about some of the items that he had mentioned earlier, the -- the disincentives.  And the one -- the last one you mentioned was the -- the general membership of -- of entities that might have more than a hundred miles of underground facilities.  And we had a little bit of a discussion that -- earlier today that perhaps if you were to say that if you're a water or sewer utility, which tend to be the ones that are primarily municipal, even if you had more than the hundred miles, perhaps there might be some waiver to allow them to continue to be general members rather than principal members and have only the cost of the dollar ticket instead of the -- what the charge would be based on the mileage of their underground facilities.  If that were, in fact, a recommendation of this group, would that be something you think that the Maine Municipal Association would be likely to be supportive of or at least more neutral on than -- than opposed?

MR. CONNORS:  Good question.  I would say that it's -- it's a step in the right direction.  Again, I think that probably there's still going to be push back with regards even to -- believe it or not, even to the dollar-a-ticket charge.  But again, that's a step -- that is a step in the right direction.  I think that if that's ultimately the proposal of this group and we do have time to -- to move it forward so that I can survey members, I'd be comfortable adding that in there.

MR. DAVIES:  Okay.  Let me follow up with that with a discussion on the -- the issue of -- that we've raised before of trying to find some way of subsidizing the membership of non-members, particularly focused on water and sewer utilities because they are perhaps the largest number of utilities that are not part of Dig Safe.  And we've been looking around to try and identify some possible sources of that.  The Commission has looked into the money that is expended on the OK-to-Dig system and has given some general indication that they would talk with the Commissioners about whether the Commission would be willing to, in a sense, make that money available if it could be used to bring people into the Dig Safe system as opposed to being on the OK-to-Dig system.  So I took that idea to the annual meeting of Dig Safe earlier this month, and I think -- I don't know if Kathleen was there -- yeah, you were there --
MS. DUMAINE:  Oh, absolutely.
MR. DAVIES:  -- at the meeting and Art was there.

MS. DUMAINE:  Yes.

MR. DAVIES:  I don't know if any of the other principal members were there, but I went down, one, to just see the operation and talk with some folks and also to have a chance to talk with the regulators from New Hampshire.  As you remember, we heard earlier this year that there had been some kind of a project that was done in New Hampshire to come up with some money to subsidize membership in Dig Safe to see whether people, once they got in there, would stay in there.  And we had heard that there might be retention as high as 50 percent of the people who got in under that subsidy program stayed in after the subsidy money ran out.  I talked with two of the regulators from New Hampshire, and one of them was a little bit more informed.  And he said his recollection was that they did do that project about 15 years ago and that when the subsidy money ran out, there were relatively few, if any, of the people who came in under the subsidy program who stayed as members after the money ran out, which kind of was a big blow to my hope that we might find some way for a relatively finite dollar amount to subsidize things.  It might still be worth a try here in Maine, but that certainly was different information than what we had heard earlier.  And which is right, I don't know because the person I was talking to was trying to remember back 15 years and that was his recollection.  But whether it was a perfectly accurate one, I'm not sure that he'd even suggested that it was.  But it was different enough from what we'd heard that that's a pretty wide gap to -- to fill, and even if one was half right, that's still a ways to go to bring those together.  So that's not to say we shouldn't try that, but there is some experience, albeit 15 years ago, that suggests that at least at that time it didn't have much of an effect increasing long-term participation in the Dig Safe system.  Stan?

MR. GROVER:  Yeah.  Could we -- could the group take a two-step approach on this?  Step one is to get the -- the penalty money from the PUC, and I think you were going to look into that to see if that -- if that was a viable option, for a finite number of years.  Let's say it's two years.  And I'm being arbitrary in throwing out the timeline.  Step two is then that would allow the municipals and the towns to then budget.  They'd have at least one full budget year, if not one and a half depending on their physical [sic] year, to come up with the money.  And Greg, a question for you.  Bob Finelli had put together this list --
MR. CONNORS:  Uh-huh.

MR. GROVER:  -- by town so that people could say, all right, what -- what am I likely to be seeing for a number of tickets.
MR. DAVIES:  Yeah.

MR. CONNORS:  Right.
MR. GROVER:  And this went back, Bob, 13 months as I recall?

MR. DAVIES:  Yeah, I believe.  The stuff on the paper is actually 12 months, but they did have 13 months initially --
MR. GROVER:  Right.

MR. DAVIES:  -- as part of the discussion.

MR. GROVER:  Right.

MR. DAVIES:  That's right.

MR. GROVER:  So you know, I think backing up a little bit, where did you and/or the PUC fall out on earmarking penalty funds to -- to help defray the dollar-a-ticket cost, the unfunded mandate?

MR. DAVIES:  I'm going to defer to Derek Davidson, who actually did the looking into that issue.  Derek, do you want to--
MR. DAVIDSON:  I mean, I think our concern's always been that when you have a -- a penalty process, you don't want to create a situation where the penalties are basically supporting the program.  I mean, there's theoretically an incentive to assess a penalty.  So you know, we -- in general penalty money's always required to go into the general fund, mostly likely for that reason, in state government, and that's how -- you know, that's how we -- that's a general premise that we've operated under.  Now, if this group decided that they thought that penalty money should, indeed, maybe go towards something else, I think, you know, you'd have to do it through statute and direct us to do that.

MR. DAVIES:  Uh-huh.

MR. KAPLY:  And we -- didn't we try that at the last session?
MR. SANBORN:  Yeah, and you got a letter from the Chair saying we want you to do this within the bounds of the statute which currently permits the use of this.  And so I think you have gotten fairly clear guidance from the legislature that the monies that exist right now you can use for this purpose.  And I agree that you don't want to create a permanent funding mechanism and, frankly, I think that some of the proposals would be undermining what the total amount of penalties going forward would be anyway, but I think that one of the big questions is what is the impact and if we've got, say, $125,000 right now, how far will that carry us.  I mean, can that carry us for a decent amount of time?  Because I don't know what the -- what the actual annual impact would be for a dollar a ticket for those entities that are not currently members, if it would or would not be in excess of $125,000.
MR. DAVIES:  It would be interesting to get some information on that.  I would say that my recollection, in addition to what Ben had said, was that there was also a fiscal note because this was taking money away from the general fund, and there would have been a fiscal note have to go on the bill which may or may not have been a major stumbling block.

MR. SANBORN:  Yeah, and that was one of the other reasons that the Chair sent the letter because it's only a fiscal note because the Commission has been turning it over, even though it's not required to.  And so if it didn't turn the money over, that doesn't generate a fiscal note.  And in fact, if they didn't turn the money over and then it went back to the legislature and they said how much did we get from the Commission last year and the result is zero, then you don't have a loss to the state.  So it's -- in a lot of ways, it's an accounting issue --
MR. DAVIES:  Uh-huh.

MR. SANBORN:  -- at that point in time.

MR. DAVIES:  So that would seem to put the issue in the hands of the Commissioners to decide whether they're prepared to follow the lead that the legislature suggested to them or whether they would continue to do what they have done recently and send the money to the general fund.  I don't know whether that's anything that's been discussed with the Commissioners or not.
MR. KAPLY:  We'd need to look at it again.
MR. DAVIES:  Yeah.

MR. KAPLY:  I don't actually -- I'm not prepared to agree with Ben's characterization of either the letter or the direction we would seek from the legislature.
MR. DAVIES:  I don't -- I don't remember what it looked like either.

MR. DAVIDSON:  I mean, that's something that, you know, I could certainly bring up with the Commissioners and find out for the next meeting.  But I'm speculating that I'm going to find the same thing.  Part of it is it's a dicey subject because we do have some flexibility with how we spend the money, and we're very comfortable when it clearly isn't going to us.
MR. DAVIES:  Uh-huh.

MR. DAVIDSON:  We fund MUST, for example, and that's clearly an area that has nothing -- there's no incentive, doesn't increase our bottom line, goes to another organization that's promoting something that's clearly within the Dig Safe area.  And this may possibly be the same thing, I don't know.
MR. DAVIES:  Yeah.

MR. DAVIDSON:  But I do know that -- that, you know, there's always been -- it's a gray area regarding what our ability to use those funds are.  The Attorney General's Office has told us -- because that's where we got that - the direction from regarding, you know, can we use it -- what other things can we use it for.
MR. DAVIES:  Uh-huh.

MR. DAVIDSON:  And you know, they were very strong for if there's something that's very clearly related to Dig Safe and doesn't have anything to do with the Commission, that's one thing, but if there's anything to do with staff time, resources that the -- that would benefit the Commission in any way, and I can't remember all the other things, that really should not be used for.
MR. DAVIES:  Uh-huh.

MR. DAVIDSON:  But I can bring this up with the Commissioners again, as well as the general counsel because I think a lot of what we're relying on is based on her opinion.
MR. DAVIES:  Yeah.

MR. SANBORN:  And that certainly seems consistent with what we're talking about is not giving it to the Commission but giving it to the municipalities or giving it to the Dig Safe system to use to offset what the municipalities would have to --

MR. DAVIDSON:  Yeah.

MR. DAVIES:  Yeah, we could look into that and -- and maybe revisit the letter that the committee sent to you on that and see what guidance they -- because my -- I remember the letter, but I don't remember exactly what it had to say.
MR. DAVIDSON:  Yeah, I don't -- I don't remember, either.

MR. DAVIES:  And --

MS. STASZ:  Dick?  I might suggest that it might be helpful, if this group were so willing, to send a letter to Derek asking him to take that to the Commission on the basis that these funds be allocated either to the municipalities or to the Dig Safe system for a limited time period yet to be determined, perhaps two years, but flexible on that, in order to bridge where we are now to getting to a one-call system.

MR. DAVIES:  Uh-huh.  If that's the sentiment of the group, I'd be glad to look into that.  Dan?
MR. WELLS:  Yeah.  Ben had asked if the 125,000 would pay for what's -- what we need.  The volume of calls looks like it's between 50 and 60,000 calls a year.  So at a buck a ticket, take out the current members, that should more than compensate for non-members --
MR. DAVIES:  Uh-huh.  Bob?

MR. FINELLI:  Well, no, we've got to take one step back now.  There was talk earlier about having -- water and sewer municipals that are over 100 miles, have some rule changes being made where they can come in as a general member.  We haven't talked about the existing principal members --

MR. DAVIES:  Uh-huh.

MR. FINELLI:  -- Lewiston or Portland, Portland Wastewater, South Portland, and Yarmouth Water who are now principal members.

MR. DAVIES:  Yeah.

MR. FINELLI:  What are we doing with them?

MR. DAVIES:  I don't think we've discussed that, but I was actually thinking about that earlier today.  And I was thinking that since they'd already voluntarily, if they weren't already required to be in there, decided to join Dig Safe, that there really ought not to be an opportunity to leave that in order to take advantage of this.  So this ought to be available only to members that are currently not members of Dig Safe.  That would reduce the cost.  And since the principal members that are the water and sewer districts are already making those payments and haven't been complaining about it as principal members, that we would simply leave them in that position unless they wanted to make a big dispute about that as part of the discussion we have on whether to go forward with a recommendation like that.
MR. FINELLI:  Well, if there's no statute requiring them to belong.  All they need to do is just drop out so we kind of lose -- I've already had a couple calls from people looking into the cost.  I'm not going to name them, but they are Maine Municipal members that are currently members of Dig Safe --
MR. DAVIES:  Uh-huh.

MR. FINELLI:  -- wondering why, if things change, they would be held to a different standard where they have to mark at 18 inches and they have to pay the full boat and everybody's in for a free ride.
MR. DAVIES:  Yeah.  I'm going to turn to --

MR. FINELLI:  So we've got to -- we've got to definitely -- that's 120,000 a year, 126,000 next year, that those members put in the system.  So when we talk about getting a hundred thousand dollars, you got the 50 and 60 for the dollar-a-member calls, you got to add in another 120, $130,000.

MR. DAVIES:  I'm going to --

MR. FINELLI:  Now you're at almost to $200,000.

MR. DAVIES:  I'm going to --
MR. FINELLI:  -- pick up the slack of those members if they do choose, because nothing can stop them from doing so, to say, hey, I don't want to be a principal member anymore.

MR. DAVIES:  I'm going to turn to Matt Kaply and ask him a question that may partly resolve this, and if it doesn't, I've got a proposal that hopefully would.  I recall you saying that -- and I think the statute supports it -- that if a person is not required to be a member voluntarily chooses to join Dig Safe, they become a Dig Safe member.  Does -- there's nothing that refers to their ability to then relinquish that membership?
MR. KAPLY:  I think a voluntary member is a voluntary member.  I mean, the statute indicates that if it's voluntary, it's voluntary.
MR. DAVIES:  Yeah.

MR. KAPLY:  So they can stop.  I think Bob is -- Bob has pointed out something that's worth looking at which is people who are not necessarily FairPoint or CMP who do not have these sort of huge state-wide organizations or huge state-wide infrastructures that make sense to be -- where really probably from a business standpoint, they have to be a member to keep track of their stuff.  What's to keep the marginal utilities from dropping off and then either having, you know, I guess, under the proposal, the other proposal, having the state -- you know, the fine money you use to pay for their fees or alternatively increasing the price to the other principal members.  And I think that's -- it is one of those situations where you need to look at whether or not this particular method of removing a barrier to membership actually creates a greater disincentive for certain other -- for certain other utilities.  I mean, I don't know if it's enough people to worry about or not, but it's there.
MR. DAVIES:  Uh-huh.  With that answer, I would propose that if we do set up a subsidy program, that the money only be available to underground facility owners or operators who are not currently a member of Dig Safe as of this date so that those people who joined voluntarily will continue to be a member, or they could leave but they wouldn't get any of the subsidy money.  And that would narrow down the cost of this substantially and make it more feasible for us to actually come up with enough resources to see whether it'd work or not.
MR. FINELLI:  But it also puts a burden on the rest of the principal membership in Maine especially.
MR. DAVIES:  Uh-huh.

MR. FINELLI:  If someone has to pick up -- being a not for profit, someone has to pick up the difference.
MR. DAVIES:  I would agree.  We need --

MR. FINELLI:  So --
MR. DAVIES:  -- we need to get a handle on what that amount would be if those principal members who are currently in the system, water and sewer members, were factored out of those costs.  If they continue to stay on as principal members and didn't have the advantage to take advantage of any subsidies, if they stayed in, continued to pay their principal member fees, what would the cost be if you were to subsidize non-members.  And I would assume that that would be a smaller number.  It maybe a little bit difficult to really get your arms around it, but I think it would be clear that you're not going to lose the funds that would otherwise have come from those water and sewer utilities that are currently part of Dig Safe who might leave to take advantage of the subsidy program.
MR. GROVER:  Bob, wouldn't that best guess cost be that 63,000 based on your number of tickets by town?
MR. DAVIES:  Possibly increased by what we've seen as the growth in the number of tickets coming in with each succeeding year.  I think there are some figures in the report that was issued at the annual meeting that indicated Maine was seeing like maybe a three or four percent a year growth so --

MR. GROVER:  Agreed, but I mean, I'm trying to get the order of magnitude here.
MR. DAVIES:  Uh-huh.

MR. GROVER:  So we're at 60,000, 65,000, let's say, that somehow we've got to come up to get rid of the unfunded mandate.
MR. DAVIES:  Uh-huh.

MR. GROVER:  Your proposal for the -- you know, as of now, the -- any sewer or water company that's a member as of this date, they can't take advantage of the disincentive, but if they could voluntarily withdraw, Dig Safe has still got to come up with that $120,000.
MR. DAVIES:  Yeah.

MR. GROVER:  Am I correct on that?

MR. FINELLI:  Yes.

MR. GROVER:  All right.  So that's 126,000 plus 65,000, what's that?
MR. DAVIES:  Yeah, I guess I'm not where that --
MR. FINELLI:  190.

MR. DAVIES:  Where's that $126,000 coming from?  If the members who are currently in Dig Safe who are water and sewer utilities are not allowed to take advantage of it, unless they decide to get out of it just for the hell of it, there's not going to be any benefit.  I can't imagine that they're going to be making that decision if they haven't already made a decision.  So I think you don't count that $126,000.  I think you only count the number of tickets with some percentage bump up for the growth in the number of tickets being requested, and I think that's a much smaller number.
MR. GROVER:  It definitely is, Dick, and I'm all for that.  I think from Dig Safe's perspective, and you've got Bob on the line, Dig Safe does run the risk that those six principal sewer/water members, if they withdrew principal membership, they would pay something on the order of $20,000 a year at a dollar a ticket and Dig Safe would be out $126,000.  Am I anywhere near correct, Bob?

MR. FINELLI:  In the area, Stan, sure.

MR. GROVER:  So that's 100,000 -- I mean, you know, the --
MR. DAVIES:  Yeah.

MR. GROVER:  -- I like your logic on the 65,000, 63,000.  The other side of that it could grow to an additional hundred thousand.  So from 65 to 165 is the range.  That making sense?
MR. DAVIES:  I understand what your point is.  My argument would be that they couldn't leave right now and are not doing so.  So one would assume that if they're not leaving for this reason and if the proposal that's been made that they wouldn't be eligible for any subsidy monies if they did leave, would be the exact same situation they're in right now.  If they leave, they could reduce their costs from 165,000 to $20,000, but they're not doing it.  So it would not be as a result of this proposed change that would cause that cost to occur because they can do that right now.

MR. GROVER:  Agreed.

MR. DAVIES:  So --

MR. FINELLI:  But I got a question, Dick.  According to my -- the information I got from the PUC a couple years ago, there's only about five members with over 120 miles, say we take it 120, that are even affected.  The rest are all under that number.
MR. DAVIES:  Uh-huh.

MR. FINELLI:  So we're making a decision on six that are existing to let five who have over 120 come in.  Wouldn't we just subsidize those five partly and then leave the system as is?  (Inaudible) come in as principal members and subsidize them somewhat?
MR. DAVIES:  Explain exactly what you mean by that so I can better understand it.

MR. FINELLI:  According to my paperwork in front of me, I've got Bangor Water District with 195 miles.
MR. DAVIES:  Okay.

MR. FINELLI:  So that's one company.  The next one I have is Biddeford/Saco Water --
MR. DAVIES:  Yeah.

MR. FINELLI:  -- 230 -- 232 miles.
MR. DAVIES:  Yeah.

MR. FINELLI:  Okay, there's a couple.  I move onto Camden/Rockland which is in Aqua Maine, 158.  And then what's left is Kennebunk Water District at 172 miles and Kennebunk/Kennebunkport/Wells at 386 miles.  Everybody else is under 120 miles.

MR. DAVIES:  Uh-huh.  And --

MR. FINELLI:  So again, we only have those five companies who fall into principal membership.

MR. DAVIES:  Uh-huh.

MS. STASZ:  Are they -- are they currently members or currently not members?
MR. DAVIES:  They are current members.

MR. FINELLI:  None of those are members.
MR. DAVIES:  How many of them?  None of them?

MR. FINELLI:  None of those are members.
MR. DAVIES:  None of them are members.
MR. FINELLI:  None of those five are members.

MR. HUBBARD:  And I'm guessing is that you look at all five of those, they're -- they've got a bigger tolerance zone and they're not subject to any penalties so why join.
MR. FINELLI:  Exactly.

MR. HUBBARD:  I mean, I think we've pussyfooted around this little deal long enough that, you know, we've got to take the bull by the horns and say this is what we're going to set for a tolerance zone, this is, you know, what we're going to do and move forward.  We can play this game all day long and try to move numbers around, but until we make people join and -- and move forward, we're going to talk around this table for years.
MR. DAVIES:  Bob, if you could come up with -- I don't know whether you've got the records that can identify how many tickets those five water and sewer utilities have received over the last couple years or so so we have a sense of what the cost of subsidizing just them might be because you do make an interesting point that, because of the hundred-mile provision for becoming a principal member, most of the water and sewer districts if they came in would not be paying anything other than the dollar-a-ticket fee.  So the question is how large is the cost of the subsidy if we were going to subsidize just those five members that are over a hundred miles.
MR. FINELLI:  Well, we'd look to subsidize them as a principal member and have them fall in that category.  So what I would do is use this mileage, plug it into the formula for 2013, and come up with an estimated monthly times 12 yearly cost.

MR. DAVIES:  Okay.  If you could do that --

MR. FINELLI:  And then just --
MR. DAVIES:  No, go ahead.

MR. FINELLI:  Yeah, sure, and then use that number to see what those five companies, as a true principal member, what their cost would be.
MR. DAVIES:  I think that would be a very useful piece of information.  Stan?

MR. GROVER:  Yeah, to Bob and to Matt, if I recall our conversation earlier this spring, Bob, when you were going over what constituted a principal member versus a general member, the service laterals don't count in the calculation.  It's -- it's main, miles of main.  Am I correct?

MR. FINELLI:  What we call trench miles.

MR. GROVER:  Trench miles, thank you.  And I guess my question is the information that you just gave us on Bangor Hydro -- excuse me, Bangor Water, 195 miles, is that trench miles, is that all miles of pipe?
MR. FINELLI:  Okay.  What -- I'm looking at the form I got from the PUC.  Let's see, it says main feet, distribution in feet, and then they convert to miles.  So it's main and distribution in miles.  It doesn't say if it's trench miles or pipe.  Being water, I doubt it's like in electric where there might be two cables in one trench so I'm assuming we can be pretty -- pretty concrete in our decision that what I have in my hand is probably accurate.
MR. GROVER:  Okay.

MR. FINELLI:  I don't know how many cases we'd have two water mains -- and I'm sure it happens, but I don't think a lot.

MR. DAVIES:  Maybe Dan has an idea of whether you're likely to see distribution or laterals in the same trench with --
MR. WELLS:  In some cases you would have two mains running a road, but it's not a common place --
MR. DAVIES:  Uh-huh.

MR. WELLS:  I mean, if you renew a main, you leave the old main in service while you renew the new main.
MR. DAVIES:  Yeah.

MR. WELLS:  They may stay in service for a couple years to switch everybody over and then take it out of service.  So it's not a --
MR. DAVIES:  Okay.

MR. WELLS:  -- not a common occurrence.

MR. KAPLY:  They also only have the service (inaudible) the drop to the curb stop.
MR. WELLS:  Right.

MR. KAPLY:  So I mean, generally the distribution part, it's not a substantial number of service lines.  Mostly they -- I mean, not in all cases obviously, but generally it's a couple of feet off the main to the curb stop and that -- so when they say they got -- I mean, I think that is probably an accurate reflection not only of mains but whatever -- whatever distribution pipes they own and maintain.
MR. DAVIES:  Well, it's something that's worth giving some thought to, but it does sound like from what Dan said it's probably not a frequent occurrence.  So if you were able to come up with some dollar numbers on subsidizing those five members that are over a hundred miles of facilities underground, it would be a useful thing for us to have in hand when we talk about the issue on November 1st.  So if you could do that, Bob, that would be a great contribution.

MR. FINELLI:  Sure.  I mean, as I'm sitting here at my desk, I'm already poking through it so, yeah, no problem.
MR. DAVIES:  Great.  Sharon?

MS. STASZ:  I have to apologize, but I'm appalled.  And -- and it's probably due to ignorance on this whole issue, but I'll admit to this group I called Dick a couple of weeks ago because I finally read the Dig Safe law and rules and regulations, and -- and he pointed out to me what I didn't read was that water and sewer is not mandated to be members.  And in our conversation, he -- he then informed me of the hundreds of small water systems that are out there that have relatively small numbers of customers and, therefore, small miles of underground and how this could be punitive to them.  But when I hear numbers like -- that -- that Bob just gave us on Bangor Hydro [sic] and Kennebunk/Kennebunkport/Wells Water District and -- I mean, are we afraid to suggest or to -- to vote that water and sewer districts above 120 miles are mandated to be members of Dig Safe?  I mean, are we fighting big oil companies here and we're feeling like the little renewable guys or what?  I mean, I don't understand how they get away with not having to be members of Dig Safe when they're that big.  I understand the need to protect the mom-and-pop water system that's in Timbuktu, Maine and -- and Dick sold me on that message.  But I don't get it when it comes to these other ones.  Where's -- well, I -- you know, I'm sorry, good -- best management practices sometimes mean you have to pay, and you shouldn't be getting a free ride on the back of an excavator and Maine Municipal Association ought to belly up and say this is what's fair for all.  I'm a taxpayer.  I know what my taxes are.  I know where the increases are going to come.  You know what, I'd better pay a dollar extra in tax today than have my town get fined $350,000 or -- or get sued by an excavator because they didn't do something or whatever could be there.  This is -- this is -- I just don't understand it, and it's got to be a combination of ignorance but also I'm just appalled that -- that we're not willing, I guess to go along with my colleague, you know, call a spade a spade.  Why aren't these bigger guys mandated to be members?  I mean, you've got small underground electric utilities that are smaller than these guys.  I got ten miles of underground, but I'm mandated to be a member of Dig Safe.
MR. DAVIES:  Yeah.

MS. STASZ:  Come on.  You know, let's level the playing field.  If you're water and sewer and you're that big, you ought to be a member.
MR. DAVIES:  It's not an unreasonable argument.

MR. HUBBARD:  I second that.

MR. FINELLI:  (Inaudible) cheering.
MR. DAVIES:  And I will put that down as one of -- another approach that we might be able to take in addition to the subsidy approach, that the standards --
MS. STASZ:  Yeah.  Somebody better -- smarter than me pick the mileage but --
MR. DAVIES:  Yeah.

MS. STASZ:  -- you know, protect the little guy, I understand that, but this is crazy.
MR. DAVIES:  And my only comment is anybody who has either been in or around the legislature for any period of time recognizes that the legislature makes sausages, and sometimes that's not an interesting or pleasant experience to watch sausage being made.
MS. STASZ:  I understand.

MR. DAVIES:  And this may be a perfect example of sausages.  Kathleen?

MS. DUMAINE:  I couldn't agree more with Sharon, and I think that this is the whole premise of where we were headed with this one call.  I think some of the roadblocks that we're up against is is it not in the state constitution that we cannot mandate them to be members or mandate them to do something that is not funded 90 percent by the state.

MR. DAVIES:  Uh-huh.

MS. DUMAINE:  Is that correct?

MR. SANBORN:  That is correct.  It's the unfunded mandate concept.  There are ways around it.  I know Dick and I were talking about options.  I would prefer to not have to go the hammer out because I think people who are voluntarily doing it do a better job than people who are forced to, but there are other ways.  And if we have to, the direction you can go is, for example, in Title 23, there's a record of permits, Section 3354, that sets out when a municipality may charge for permits and what those fees are.  It might be possible to amend that to say you can't charge a permit fee unless you're a member of Dig Safe.  That's not actually a mandate.  You're not mandating anything.  You're just say, well, we're authorizing you to do this as long as you participate in this other program.  You can choose not to and you will incur zero cost.  You just won't get the ability to do a permit.  And so -- you can do permits, you just can't charge people for them.

And so there are ways to try and get around it, but then it gets really ugly at the legislature when that starts to happen.  That may be a direction people want to go; it may not.  I've been trying to fight really hard to try and get something that will get people to voluntarily come in.  But I do understand the frustration.  I think the point of this sort of two-year period is to get people in, to get people working as part of the process so that people will be able to be comfortable and see this isn't such a big burden on me and it does give a benefit to the people who I'm serving and, therefore, it's a good thing for me to put into my budget, to work on on a going forward basis.  That's the ideal scenario, to create a situation that would work like that.  I don't know if it's possible, but I think it's worth still trying to work towards at least a little bit.  But I understand the frustration, and if we have to, there are other ways to try and go about it.
MR. DAVIES:  I would add to what Ben had to say.  I just passed out copies of the language of the state mandates provision in the constitution, a little bit of a note on that that I had prepared to use at some point or another.  I, after seeing this, said, huh, I wonder if we got any explanation about this because the reality is that the constitutional amendment doesn't say very clearly exactly how this gets applied.  And in fact, back shortly after the constitutional amendment was approved in the early '90s, there were a number of requests that came from legislators and others to the Attorney General to provide some greater elaboration on this or to answer some questions that they had about the applicability of this or not.  And in fact, between 1993 and 1995 the Attorney General's Office issued a number of opinions to legislators and others who asked questions like that, some of which were not particularly relevant to our discussion but at least a few of them were.

And I went through and I read all of those opinions.  And I would say that the opinions of the Attorney General are not law, they are an interpretation of the law from probably the highest governmental body short of the State Supreme Court for rendering opinions on what a law may mean.  So it's not just some lawyer out in Podunk saying, hey, this is what I think the constitution means; it's the folks who were involved right from the very beginning in the development of constitutional amendments even before they get put out to the voters for approval.

So there is a certain element of value in what they had to say, and it leads me to the point that I want to make.  There is some language in one of those opinions that suggests that if a provision of law is made broadly to cover a wide variety of entities in which municipalities were some but not all of that, that it is possible that some kind of law directing those entities to do things or not do certain things might pass muster as not violating the state mandates clause of the constitution.  That has not been elaborated on so it is not a perfect resolution of the issue, but it does suggest that perhaps it's possible to write some directive that says if you own underground facilities in the state and you are not a member of Dig Safe, that you might still be required to do some things and not be required for the state to reimburse 90 percent of those costs.  Now I don't want to say that that's something that's a certainty, but the Attorney General's office has certainly suggested that might be a possibility in one of the opinions that they rendered in response to legislative questions some 17 or 18 years ago.  So just put that in the back of your mind as some information that is worth looking at.  And if folks would like, I will make a copy of that opinion of the Attorney General and I will make it available to them.
MR. HUBBARD:  Bob, just looking at Bangor Water, they've got 195 miles.  If under the -- if they were a general member, what would the cost to that water district be?
MR. FINELLI:  Well, you'd have to -- you'd have to find out what towns they cover.  I know that they're in more than Bangor, like they're in Herman and Eddington.  We'd have to find out each town they're in and then use that report I gave.
MR. HUBBARD:  Okay.  So if you -- if, like Bangor's got 1,947 tickets and -- and so if we just took a round number of 2,500 tickets, what would that generate for a cost to them?

MR. FINELLI:  You're saying if Bangor Water comes in as a general member?

MR. HUBBARD:  Yes.

MR. FINELLI:  It's a dollar a ticket.  So if you're using 2,500 as your number, that's what they would -- that's what their cost to Dig Safe would be.
MR. HUBBARD:  Okay.  And if they were a principal member?

MR. FINELLI:  Well, I'm working on those numbers now.  Using their mileage, they'd come up to be about $11,000 a year.  As a matter of fact, all five of the ones I talked about -- Bangor, Biddeford/Saco, Camden/Rockland, Kennebunk (inaudible) and Kennebunk -- $67,000 would be their annual cost for all of them combined.  So that's -- there's a number right there.  As principal members, they would put $67,000 into the company.

MR. HUBBARD:  So it's 67,000 if everybody -- you know, if we had more people that -- that would join and -- but we picked up 65,000, would that reduce -- when you look at the overall budget for the company, that it would reduce some of the other people's that are general -- principal members now?

MR. FINELLI:  Well, it would -- that -- oh, of course, yes, yes, right, that's a good point.  That's -- that's -- because our budget is locked and we're a not for profit, if more people join, other existing principal members' costs reduce.

MR. HUBBARD:  Okay, thank you.

MR. FINELLI:  Additional general members, that's not the case.  That just goes in and helps defray some of the costs, but not directly on their monthly bill.
MR. DAVIES:  Art?

MR. BROWN:  Just one thing I want to bring up.  Not all the operators, municipal and like that, are currently on OK-to-Dig or part of Dig Safe.  So the dollar a ticket's going to be just a portion of the increased cost to them.

MR. DAVIES:  That's right.

MR. BROWN:  They're going to have to set up a 24-hour-a-day response with someone that's an employee or set up with a vendor that does locating for them or -- that -- that's going to require them to be responsible for their underground facilities which today, they're not.

MR. DAVIES:  Uh-huh.  I think that's an accurate statement.
MR. WELLS:  Each and every water utility is responsible for their underground facilities.  The fact that everybody keeps saying that we're not responsible and non-members are lax, they don't take care of stuff, each water and wastewater utility has somebody on call 24/7.  Water main breaks, they respond.  Dig Safe comes in, they go out and locate it, whether it's on OK-to-Dig or other things.  You guys, I keep hearing over and over that the non-members are not being responsible, are not taking care of business.
MR. BROWN:  I believe I just said municipals.

MR. WELLS:  I'm hearing on all levels.  I mean, it's the same --
MR. CONNORS:  They're the same thing.

MR. WELLS:  -- does want to respond to that?

MR. CONNORS:  Yeah.  The other thing is, to get back toward the earlier discussion, I think at MMA's level, we feel that sort of the cost benefit analysis should be done at the local level, not in a room here with 22 -- 10, 22 people.  Municipalities spend hundreds of millions of dollars a year to -- they invest that money in roads and right-of-ways for you folks to work on this thing, on these roads and to access these lines.  So keep that in mind, please.  I mean, if you really want to, go ahead and mandate it.  I mean, we'll bring out our folks and we'll oppose it.  So if that's -- I mean, if that's really what you guys want to do -- I mean, I thought we were going down the right direction here with providing some incentives.  Let's see what -- and I'm willing to -- I mean, I don't have to survey my members.  I'm willing to survey my members to get some -- hopefully some feedback so we can move forward with this thing.  If you guys want to mandate it, go for it and, you know, hang your hat on that one opinion.

And as far as being appalled about us being worried about a cost associated with Dig Safe, I mean, I guess I could make the same point that we are appalled that excavators won't reach out to the municipalities because apparently -- this is sort of the -- from what I understand, this is sort of the reason that we're here today.  And please correct me if I'm wrong, but I asked at the first meeting why are we proposing this one-call system and someone said, well, I think probably because folks think that they only have to make one call to Dig Safe and that's it, and then they start and proceed and they hit -- you know, they hit a main or whatever.  And according to Dig Safe they have a disclaimer on there that says that you should reach out to other utilities and the municipality.  So I mean -- and we could say the same thing, that we're appalled.  I mean, I -- I don't appreciate being attacked.  I'm trying -- I'm here to try to get some feedback from folks to learn these issues and to reach out to my membership.  But I mean, if we're going to have that -- if we're going to continually have that sort of dialogue, I mean, what's the sense of me coming here?  So I'll leave it at that.

MR. DAVIES:  Let me ask you a question, Greg.  Do you have any sense or could you survey the municipalities to find out how many of them that have, either on their own right or have utilities that are municipally owned or controlled, are actually in the OK-to-Dig website?  Because it appears that there's a gap between the folks who are in there and the number of municipalities there are in the state.
MR. CONNORS:  Yeah.

MR. DAVIES:  So you know, if it turns out that there's a sizeable portion of them who should be in there and aren't, that sort of reinforces the argument that just telling people to contact utilities, if you don't have a list of who they might be, it makes it very difficult for the excavators to carry out that responsibility.
MR. CONNORS:  Absolutely.  And also we could certainly provide our membership directory to the OK-to-Dig folks, you know, that sort of coordinate that over here at PUC.  So that's -- that's something that's available.  That's something that's updated on a regular basis.  So yeah, I could -- I could do some research if -- I could reach out to Matt or whomever over at PUC and get -- and get the current listing that they have and we could match it up.
MR. DAVIES:  Is the directory that the MMA has -- I know it's -- I've seen it print form.  Do you have also have an electronic version that may be easier to -- more easily updated so --
MR. CONNORS:  That's a different department where -- in which I work, but yes, I believe so.

MR. DAVIES:  Is that something that you folks have utilized or that you know about?

MR. KAPLY:  No.  I mean, we -- it's a voluntary database.  It's not people -- I mean, we left it as a voluntary thing.  I guess -- you know, it's really easy, particularly in these meetings, for -- to kind of lose track of what the actual purpose of the statute is which is to protect the public and underground facilities, and it's really not for the benefit of excavators, operators, municipalities, or water districts.  It's to keep facilities from being hit.  And the simplest -- and, unfortunately, the simplest solution is probably the most effective which would be the really draconian one which would say everybody has to participate, everybody has to do this, everybody has to do that.  But the truth is that nobody's been willing to agree to that.  And I mean, we can talk about a number of different -- of -- I mean, I think there's a recognition that there are different interests at play and there's potential conflict and that a policy decision will probably be made at the legislature at some point.  And we started these off by saying that there's sort of -- you know, there's a -- there's a certain amount of effort that goes into making sure that underground facilities don't get damaged, and somebody has to perform that effort to keep them from getting hit.  And what we do or what we talk about in here generally is how do we apportion that burden.  And if you take it off of operators, you inherently put it on excavators.  If you take it off of excavators, you inherently put it back on operators.

The only real effective way to make sure that the database gets updated on a regular basis is to somehow or another require it to happen.  Setting up a voluntary process through, you know, Maine Municipal would help us today, but it wouldn't necessarily take care of the ongoing question of how do we do that.  The other problem that gets [rise] is the stronger that we make the OK-to-Dig database, the more we disincentivize people to actually join the Dig Safe system.  If we make the OK-to-Dig database more effective and easier to use than the Dig Safe system, people will be more likely to use that and less likely to join Dig Safe.  So I mean, there's always a tradeoff when we -- when we address these sort of questions.

I did have a question to Ben.  When you talk about state mandates, we tend to talk about water utilities and sewer districts and municipalities like they're all the same thing.  Does this address specifically municipalities and quasi-municipalities or quasi-municipal -- are they different?
MR. SANBORN:  It talks about a local unit of government.  And so the question is what constitutes a local unit of government.  Generally speaking, when you're talking about a municipal water district or municipal sewer, it's something that is a subsidiary of the government entity.  And so it seems that that would be something that -- if it -- unless it's privately held, you could probably roll it into the definition of a local unit of government.  I think there may be an argument that if it's not closely controlled by the government, then maybe it's not a local unit of government.
MR. KAPLY:  I mean, I think that -- I'm not sure that it applies, given that I can think of a number of circumstances where bills have been passed that do require water districts, and I would imagine sewer districts, to increase the scope of their operations without actually any funding.  And so maybe somebody's already done the litigating on that for us, but I think, you know -- I also think that this is the same argument we've been having in this stakeholder group for three years.
MS. STASZ:  Uh-huh.

MR. KAPLY:  And I mean, there's a degree to which I think maybe the group is best served by teeing up as two positions and then taking it to the legislature.

MR. SANBORN:  Well, I -- I still think there is a real value in trying to come up with something that will remove the disincentives to try and encourage people to move forward.  I did find the letter from the legislature.  It specifically said, "As you know, this committee voted down the amended version of L.D. 1803, an act to implement recommendations of the Dig Safe work group that did not include Section 4 which would have required the Commission to apply administrative penalties imposed for violations of the Dig Safe law for certain Dig Safe specific purposes -- Dig Safe related purposes.  While this requirement was removed from the bill, we are writing to encourage the Commission, to the extent it may do so under current law, to apply such administrative penalties for those purposes described in Section 4 of the bill.  We feel these are worthy purposes and that the use of the revenues to advice these purposes, to the extent the Commission may appropriately do so under current law, would advance the goals of the Dig Safe law."

And then if you look at Section 4, one of the items is promotion of the system through marketing efforts, including but not limited to, radio, television, and print media and other purposes intended to encourage membership in the system.  And then if you go to the statute that currently exists which is 35-A, Section 117, use of administrative penalties under 3(b)(5), to supplement any other program or fund that the Commission determines would benefit customers affected or potentially affected by the violation which, again, would be anybody who is impacted by the Dig Safe system and the safety concerns of working on the system.

So it certainly seems that the legislature set this path to -- to try and make something like this possible, and I think it would be really helpful to try and get that initial jumpstart funding.  Not a continuous thing, not a every year we will dedicate X, but I really think that -- and maybe we need a motion to this in order to get this process started with the Commission as soon as possible, a request that the Commission freeze its activities right now, not send anything that it currently has or that it collects to the general fund so that we hold onto it, make sure it doesn't go away while we're having discussions.  And then throughout that process, try and get something that might be able to fund the people who aren't members for the next couple of years and work in addition with creating the best management practices that removes the penalties concerns from -- from all of the members of the -- the Dig Safe system, including the new incoming members, and see if we can't use that as a way to encourage people to come in.  Because I think that it's very clear that if we take the positions like we're taking right now, when you get to the legislature and you dig in your heels, it's a crap shoot.  I mean, at that point you win or you lose, and there is a very real chance of losing on both sides.  And that's why I think there's a real advantage to see if we can't come up with something that'll get us moving in this direction.  Maybe if we have this in place and it works for a couple of years, we'll be able to have the conversation of either how do we continue the support or are there other ways that we can make this work so that municipalities will want to stay as part of the system.  And so I just don't want to give up on that.  I don't want that to -- to get lost at this point.
MR. DAVIES:  Would you send me a copy of that letter that --
MR. SANBORN:  Absolutely.

MR. DAVIES:  -- be interesting.  I'll use that, and I'm going to also comment that I share some of Sharon's frustration that has been expressed, but I also share Ben's view that it's better to find a solution in which you bring both sides together around what may be a compromise and not perfect but better than what we have right now than to take the risk that you put it up in an all-or-nothing situation and if you come up with nothing, you've wasted a lot of time and effort and people are still in jeopardy.  Because my office's role is to represent the interest of ratepayers.  It's those people who live in those towns who are at risk if their utility is not properly operating.  And so I'm concerned that we ought to protect the safety of customers and other citizens, and I am most interested in seeing that happen.  And I think that the best way to achieve that is to find a compromise, but absent that, I may be pushed towards moving to a more extreme position than that.  Kathleen?

MS. DUMAINE:  Yeah.  I just wanted to say that one suggestion that I have, and keeping in mind, as -- as Matt had indicated, our main purpose here is to -- is for safety, public safety and safety of the workers and -- and safety of everybody involved.  So that is our main focus here, and I think we need to, you know, maybe just keep that forefront.  Another suggestion that I had was that maybe we should solicit some information from those who are the voluntary members today and -- and get some understanding from them why they chose to become a voluntary member.  You know, when it comes down to it, it's -- it's responsibility.  We all have responsibility here, you know, as a utility.  We have responsibility on the side of an operator and we have the responsibility on the side of an excavator.  So you know, I can weigh in on both ends of that.
But the bottom line is it's a responsibility.  When you have ownership of facilities, and -- and to Dan's point, you know, he said they're out there, they're trying to be responsible.  And on the excavator side, we're trying to be responsible.  So it's trying to get that meshed together where the communication is better for everyone because, obviously, if things keep getting hit and -- and somebody doesn't know where something is, then these things are going to continue.  So we just need to recognize all of that and work toward it.  And you know, I'm thinking that maybe these voluntary members might be able to give us some incentives to joining and how it works for them, what are they doing to make it work for them that maybe we could use to provide to those that are non-members today to help them along.  And -- and -- you know, and another suggestion would be, again, using a permit fee, an excavator's permit fee so that when they're getting the ticket, someone's obviously digging in their town.
MR. DAVIES:  Uh-huh.

MS. DUMAINE:  So if they created some revenue through that permitting fee to offset the cost of being a member, that might help also.

MR. DAVIES:  I think that's a good point.  And I'm actually going to -- because I made a promise to our hearing recorder that I'd give her a break after an hour-and-a-half so that she can stretch parts of her body that get a little cramped as a result of working at what she does so we're going to take about a 10 or 15-minute break.  But when we get back, I'm going to ask Mark about some thoughts, and Greg as well, on street-opening permits or other ways that municipalities could recoup some or all of the costs that might be involved with being a member of Dig Safe through a system like that, which I know a number of communities already use.  So why don't we maybe talk about that portion of the issue when we get back.  But let's take a ten-minute break and come back, stretched and thoughtful and pointing back towards the golden mean as the Greeks used to talk and Ben so eloquently spoke about.  All right.
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MR. DAVIES:  Okay, we're going back alive again.  And as we left, I was going to ask Mark if he would talk a little bit about street-opening permits or other ways that municipalities, large and even small, might be able to generate some money from Dig Safe type activities in their community that might help offset the cost of being a member of Dig Safe.
MR. TURNER:  Well, I think that's a very good idea in concept.  It would work in a larger community that does issue formal excavation permits.  City of Waterville does.  We don't let anybody dig in any of our roads unless they obtain an excavation permit first with a Dig Safe number.  We could incorporate additional fees in that to cover Dig Safe membership.  And that -- you know, in our case it would work.  I don't know about -- I can't speak on behalf of the smaller communities in the state --
MR. DAVIES:  Uh-huh.

MR. TURNER:  -- as they might not have the same type of system that would be readily effective as our system is.
MR. DAVIES:  Is it your sense that communities of your size, you know, give or take, you know, 5,000 on the bottom side and all the way up to the Portlands of the world are doing street-opening permits or something similar to that?

MR. TURNER:  I think generally yes.  Yeah, it's a model form that a lot of communities adopted several years ago that uses, you know, the same type of formulations and measurements and that sort of thing.
MR. DAVIES:  Do you have a policy on that that you might be able to make available to us?
MR. TURNER:  We do.  It's in our city ordinance.

MR. DAVIES:  Could you send me a copy of that in electronic form if you've got it --
MR. TURNER:  Yeah, yes.

MR. DAVIES:  -- and I'll circulate it to all the members.

MR. TURNER:  Okay.  It's a fairly simple excavation permit system or ordinance that the system adopted --
MR. DAVIES:  Great.

MR. TURNER:  -- and updates probably every five or six years.

MR. DAVIES:  That would be helpful.  Stan?

MR. GROVER:  Yeah, going along with that, does your permit process, your right to excavate, require that the excavator already have a Dig Safe ticket?

MR. TURNER:  Yes.  They don't get it otherwise.  We can't even process the form.  It's all computerized.  We can't do it without the Dig Safe number.  It's a default category that we have to enter or it won't work.  It can't be issued.

MS. DUMAINE:  This may be an off-base question, but within that system, do you know if that Dig Safe ticket is actually an active ticket?

MR. TURNER:  We don't.  We have to trust the contractor that they're being honest.  There is a level of trust that you have to incorporate also with everything that you deal with.
MR. DAVIES:  Yeah.

MR. TURNER:  We do follow up on site visits and inspections on a fairly consistent basis with each -- each dig that's done in the city just to protect our assets, the road system, that sort of thing.
MR. DAVIES:  Greg, do you have any sense -- or does MMA have any sense of how many communities use street-opening permits or other type similarly --
MR. CONNORS:  I really don't.  It's something I could look into, but I don't.

MR. DAVIES:  There's a subsidiary organization, isn't there, public works directors or so that's part of the Maine Municipal --
MR. CONNORS:  There's an affiliate group, yes,
MR. DAVIES:  Would some of the folks there have some sense on that?
MR. CONNORS:  Probably, yeah.  I could reach out to them.
MR. DAVIES:  Even without doing a survey, maybe they could give you a sense of, you know, like how --
MR. CONNORS:  Yeah, it would be their -- yeah, I can incorporate it -- or, you know, this -- if we come forth with a proposal here, I can incorporate that question or I think your point's better -- a better approach in that maybe I could reach out to the affiliate group.

MR. DAVIES:  Yeah.  And if we could get some of that information sooner, before the November 1st meeting would be useful, sort of inform the discussion at that meeting.  Particularly the excavators here, have you got experience dealing smaller communities who've got something like a street-opening permit or so?  Bruce or Carl?

MR. HUBBARD:  You know, we work with it all the time, and, you know, my question to Mark is on your street-opening permit you've got your Dig Safe ticket, but you must have some other non-member utilities in the city of Waterville.  Are those listed on the ticket, that they have to be notified?  Like Lewiston will make you do a Dig Safe ticket, but you also -- they have a list of all of the utilities in their town that have to be checked off, and in the form it gives you their phone number and everything else.
MR. TURNER:  No, we don't have that specific detail on --
MR. HUBBARD:  Yeah.  You might look at Lewiston, just take a quick peek at it.  You know, they -- they've listed all of their entities, including supplying the Dig Safe tickets so if you had a non-member that, you know, might be traffic circle loops or stuff like that --
MR. TURNER:  We just discovered that in our community, all our traffic lights.

MR. HUBBARD:  Yeah.

MR. TURNER:  We handle that as far as Dig Safe-ing that through A.D. Electric.
MR. HUBBARD:  Yeah.

MR. TURNER:  We coordinate that, but that is a good -- good recommendation.  I'll check that with the --

MR. HUBBARD:  I mean, obviously we just worked in your city here two weeks ago with Fieldstone up there at KMD, and obviously, they found a line that nobody knew anything about.

MR. TURNER:  Uh-huh, yeah.

MR. DAVIES:  Carl, does the stuff you do involve [much] street-opening permits or are you sort of --
MR. WALLACE:  No, we have to -- every -- every -- there's certain towns in the state of Maine that's got permit and processes.  But we have to get -- we work as a subcontractor for Sargents or Grondins.  We're required to get a Dig Safe ticket ourselves.

MR. DAVIES:  Uh-huh.

MR. WALLACE:  And you know, you've got towns like Edgecomb, they have a blasting ordinance.  They require Dig Safe.  You got Harpswell is another town that has a blasting ordinance.  They require one.  Topsham requires one.  Lewiston/Auburn.  Auburn has a -- that's pretty much the only requirement to get a blasting permit in the town of Auburn is you've got to have a Dig Safe number so -- Camden.  Rockport is another town that you have to have a -- have it for a permit.  They don't -- I don't think they -- they charge us money for a permit, but I don't think they put anything in there for Dig Safe.  And you know, so with that being said, I just think -- I don't -- I don't personally think that it's the financial part of the actual Dig Safe ticket that's turning these people away from joining.  I think there's more to that, and it's probably the penalties because, for me, because if there was a town that had five Dig Safes a year, it would be worth it for me and my company to pay that money --
MR. DAVIES:  Yeah.

MR. WALLACE:  -- just for the extra time that it takes me to pull a Dig Safe ticket, and plus do my other responsibilities of my job which --
MR. DAVIES:  Yeah.  Anybody else have any -- Mark, do you have any sense on numbers of communities that may have street-opening permits with the work your company does?
MR. LEVESQUE:  No, I do not.

MR. HUBBARD:  I mean, going back to, you know, the MUST group, you know, Kathleen and I have sat on that for a number of year, and it's amazing that every year, you know, we poll -- and Mark does too -- we poll a number of people that understand OK-to-Dig and there's still a large number of people every year that raise their had that don't understand what OK-to-Dig is.  It's appalling.  I mean, we're -- we're running somewhere between seven and 900 people through that one week of seminars that we do every year, and it's amazing how many people raise their hand and still don't understand the OK-to-Dig or how to go about it.  So if those people are going to a community, getting their Dig Safe ticket, and don't continue to follow up with the non-member utilities, we're still jeopardizing our utility infrastructure big time.
MR. DAVIES:  Yeah.  Mark?

MR. LEVESQUE:  Yeah, to -- just to solidify that point, and those are the professional excavators for the most part that are going to these MUST trainings.  These aren't the homeowners that have no idea what OK-to-Dig is.  I mean, they've never, ever heard of this in their entire lives.  If they go out and put a basketball hoop or do a mailbox, again, you are jeopardizing health and public safety.
MR. DAVIES:  Yeah, that's true.

MR. HUBBARD:  Would it behoove us to invite the Bangor Water or the Kennebunk/Wells Water or the Biddeford Water to one of our meetings and -- and ask them why they haven't joined, and -- and maybe give them, you know, the head's up of why we're inviting them and -- to give us a five, ten-minute presentation of what we're missing as a group?
MR. DAVIES:  I think that's an interesting idea to find out their reasoning for -- you know, they've got in excess of a hundred miles of underground facilities, why they would choose not to be a member.  I could certainly contact them and find out whether they might be willing to come to the November meeting and talk to us about that.  Even if we only got a couple of them, we might get a better idea of -- I would imagine that they probably all have similar feelings about why they would or wouldn't be a member and even if we only got a couple of them, it might be informative.  I will see what I can do about contact them.
MS. STASZ:  Dick, I'll volunteer to talk to Norm at KKWW --
MR. DAVIES:  Okay.
MS. STASZ:  -- and get his opinion.
MR. DAVIES:  Yeah, and let him know when we're going to meet on November 1st and if he were willing to come up with you that day or on his own and just talk to us for a little bit about that, we'd be delighted to hear from him.
MS. STASZ:  Norm could take up your whole meeting so I don't know --
MR. DAVIES:  Maybe you need to give him like a ten-minute window.

MS. STASZ:  But I'll see if I can learn from him and I'll pass it along.
MR. DAVIES:  And we'll see if we can get some of the others who might be willing to do that, not so that we end up spending the entire meeting, but it would be informative to have some of that information.
MR. LEVESQUE:  Obviously, Augusta would be a good --
MR. DAVIES:  Yeah, since they're right here.

MR. LEVESQUE:  -- since it's right here and they're obviously a big -- big facility owner that is not a member.

MR. DAVIES:  Yeah.  All right.  Now, any other major issues that we think need to be addressed as part of the overall trying to get to a true one-call system?  We've got some of the ideas about how we might get towards that or information we might need.  Are there others out there that you think are useful to move us toward some kind of compromise on this?  Ben?

MR. DAVIDSON:  Well, Dick, (inaudible) say just before we go off this money topic, I wanted to let the group know that the OK-to-Dig database, we have been under a three-year contract.  That's set to expire at the end of this calendar year, and I'm getting ready to issue an RFP probably within the next two weeks.  I've been holding off to kind of see what happens with this group.

MR. DAVIES:  Yeah.

MR. DAVIDSON:  Once we commit to spending the money next year, that's not -- it's not money that we would be able to contribute.  So let's say it was this year, we're contributing about $5,000 right now to OK-to-Dig.  If we didn't have to contribute that to OK-to-Dig, theoretically that's $5,000 that could be put into this pool --
MR. DAVIES:  Yeah.

MR. DAVIDSON:  -- to help defray costs for non-members.
MR. DAVIES:  Yeah.

MR. DAVIDSON:  But I wanted folks to know that, you know, because our contract expires, we -- we may be committing, at least for the next year, pretty soon to maintaining the OK-to-Dig database.  And once we do that, that money's gone for at least another year.  And that's assuming we go to a year-to-year contract as opposed to another three-year.

MR. DAVIES:  Yeah, that was what I was going to ask you, whether it's possible to extend the existing contract or do a new one for a one-year period as opposed to three.
MR. DAVIDSON:  It will probably be -- I don't think we can extend it, but I think we certainly can specify it's a year to year, and I think that's what we would probably look to do.
MR. DAVIES:  Okay.  Yeah, because it's obvious that even if we were to come up with something that we're ready to recommend to the legislature, they've got to approve it and --
MR. DAVIDSON:  Right.

MR. DAVIES:  -- the governor's got to sign it.  So it's not going to be possible to do anything before the end of the year along those lines.  The legislature won't be in business for real work until the first week in January.  So it would be useful to -- it's good to know that information.  And if it looks like something is going to move along, do you have the ability to make the decision in your discussions that it would be for a year-to-year basis or do you have to announce that when you go out for --
MR. DAVIDSON:  I think we'd probably have to announce it, but we might -- if we knew it was going to be for shorter or we felt pretty sure, we might be able to negotiate something either -- you know, we'd have to talk to Purchases --

MR. DAVIES:  Yeah.

MR. DAVIDSON:  -- about maybe can we extend the current one for a short amount of time.
MR. DAVIES:  Yeah.

MR. DAVIDSON:  I don't know what our options would be.  I'd have to talk to our contracting folks.
MR. DAVIES:  Yeah.

MR. DAVIDSON:  But I wanted the group to know that.

MR. DAVIES:  And I don't know that we're in a position and we certainly don't make up a sufficient number of people right now to pass some recommendation with a sufficient number of votes to move forward so we're somewhat in a bind.  But I --
MR. DAVIDSON:  Yeah.

MR. DAVIES:  Would it be the sentiment of folks that if it's possible?  Kathleen?

MS. DUMAINE:  I just have a question first, and I agree.  I think that, you know, maybe we should make some kind of a recommendation that you don't send out an RFP.  Maybe try to do some negotiating to get some extension, and maybe we can -- you know, hopefully because we're working toward that direction, that either -- you know, hopefully we get the one-call center and it -- you know, a true one-call center, and if we don't get a true one-call center, then, you know, we have to look at options for what we do with OK-to-Dig.  So yeah, I would highly recommend that.  Beyond that, I just was curious was that contract, that three-year contract, that was just-- that was just for the database?  Like they have no responsible to contact people to update it?
MR. DAVIDSON:  Correct.  They operate the database.  And they contact -- and if there's  any -- any -- they maintain -- the contractor maintains the database, and like what we would do is we might have folks call them to make changes and things, but they don't do anything other than maintaining the database.
MS. DUMAINE:  So it's just a web database, that stuff there, and unless they're contacted, they don't do anything, it just sits there?

MR. DAVIDSON:  Exactly, yeah.

MR. DAVIES:  Well, I appreciate what Kathleen had to say about not going out to contract.  That may not be an option that is within the Commission's control, but I would say that if the legislature's going to act on something like this, it's probably going to be not by emergency measure.  It's probably going to be a regular enactor which doesn't go into effect until probably three months after the legislature adjourns which probably puts it around September.  So if they had a one-year extension, it still allows for three months in order to make a transition to whatever might come out of the legislature and not disrupt the existing OK-to-Dig system.  So if they can go out on a year-to-year basis, that still doesn't lock them in so badly that -- we may need the full year to get something in place anyway.
MR. GROVER:  Dick?

MR. DAVIES:  Stan?

MR. GROVER:  You must have sent this draft recommendation number one --
MR. DAVIES:  I sent --

MR. GROVER:  -- OK-to-Dig --
MR. DAVIES:  I did.  Those are things to put some ideas out on the street.

MR. GROVER:  Do we want -- is it beneficial to discuss that now so that before the PUC sends out an RFQ or RFP, whatever you got to send out, we've at least discussed this a little bit and how many of the items might they be able to include as an addendum pricing issue?

MR. DAVIES:  We could certainly discuss it.  This is a draft as it says, and my intention was to get any improvements to it through discussion here so that a more refined version of it could be on the agenda in -- at the November meeting.  So yeah, I would -- unless people have got other ideas they also want to get out there -- since this is at least in a written form right now, I'm happy to have that kind of discussion and would be open to any suggestions that people might have to it.  Ben?

MR. SANBORN:  If we move forward on this and we keep going with the OK-to-Dig website, the only sort of shift that I would have is I like the portion -- but again, this may be creating unfortunate conflict, but -- that says "Any entity which fails to comply with this law shall bear full responsibility for damages to its underground facilities which result from their failure to properly mark them ...," and then you say "... except on proof of excavator negligence."  I would change that in order to be consistent with something else that we'll be talking about --

MR. DAVIES:  Uh-huh.

MR. SANBORN:  -- to say "... except on proof that the excavator did not comply with the best practices as defined in ..." whatever section it is.  And I think that it -- it's a useful tool if we want to go down that direction.  I think it goes back to our question of are we trying to create incentives or -- incentives to join or penalties to not join.  And I guess I'm still -- I would prefer incentives to join rather than penalties to not join, but if that can't happen, I think this is a decent one that basically says if you're not going to participate, then if something gets hit, it's your fault, you fix it.
MR. DAVIES:  Well, that's a good point.  Anybody else who's taken a look at this?  Sharon?

MS. STASZ:  I guess I just have a question, and -- and I think it was this gentleman, Mark, at the last meeting.  I heard someone say that the OK-to-Dig's not working, that it's not updated, that there's no night numbers and there's no weekend numbers and yada yada yada.  And so my initial reaction was so why are we recommending the -- you know, the OK-to-Dig.  When you read this, you address all of those points --
MR. DAVIES:  Uh-huh.

MS. STASZ:  -- and say that you have to give night numbers and weekend numbers.  But I guess my basic question still is who's going to oversee this and who's going to make sure it works.
MR. DAVIES:  Uh-huh.

MS. STASZ:  With all due respect, if this is under the PUC's jurisdiction now but they admittedly aren't doing much about it or with it, what's going to make them act any differently --
MR. DAVIES:  Uh-huh.

MS. STASZ:  -- when this is passed?

MR. DAVIES:  And that's also a legitimate point, and that may be part of the reason for that paragraph that Ben just raised as a disincentive for not being part of OK-to-Dig and -- because the cost of being part of OK-to-Dig is substantially less than most people think that it is.  All you have to do is provide the information, and the Commission will be glad to add it to the list.  It's just getting them to provide it, and the Commission has told me that they send out things every year to entities that they believe should be listed on there and get a very high non-response rate.  Is that -- would that be an accurate way of putting it?

MR. DAVIDSON:  Yeah.

MR. DAVIES:  So providing a little bit more incentive for them to do this would hopefully increase it.  And it is simply a fall-back position if there aren't other ways to move us towards a one-call system, but recognizing that we've got to look at a lot of variety of ideas to try and get there, I hope that the process we're going through right now will lead to some improvements.  I'd like to see it be substantial improvements, but if we can't get substantial improvements, I want to get some improvements.  So it's -- you know, it's not intended to be the end all and be all, but one possible fall-back way of getting to it if we can't find ways of coming to a compromise on bringing more non-members into the Dig Safe system.  Stan?

MR. GROVER:  Thank you for discussing that.  My intent by going through this was is this something the PUC can try to incorporate within its RFP?
MR. DAVIDSON:  I think -- I went through all of these things, and actually, I don't think we would need to have it in the contract because this is things that you would either require by statute, by rule.  In other words, like the first one says register the facilities with the PUC, that -- again, that would be a legal requirement that every owner of underground facilities provide the information to us.  So that really wouldn't have anything to do with the contract.
MR. DAVIES:  Yeah.

MR. DAVIDSON:  Provide the Commission with the names of each community in which their underground facilities are located, same thing.  Provide the Commission with current 24-hour contact information, that's the same thing.  And then respond to any notices.  I would say all four of those things really don't have anything to do with the actual database.  It's requiring that people provide us the information and then respond to it when they get a notice that there's somebody going to dig in that area.  So --
MR. GROVER:  I agree with what you're saying.  However, your database administrator I would think would want to have a place to record this information.  In other words, the contract between the PUC and vendor XYZ says you got to have a place to indicate 24-hour emergency numbers, you got to have a place for normal business --
MR. DAVIDSON:  And we -- we actually -- we already have all those requirements.
MR. GROVER:  See, I don't know that.  That's why I'm --
MR. DAVIDSON:  Yeah, yeah.  Yeah, the database contains all this information already, well, as long as they give it to us.

MR. GROVER:  Thank you.

MR. DAVIDSON:  Yeah.

MR. HUBBARD:  And when you click on that or you call it in, they give you a number for --
MR. GROVER:  I've used it many times, but it's -- at 4:00 a.m. in the morning, there have been several phone numbers that haven't worked in the past.

MR. DAVIES:  Yeah, this phone is answered from 9:00 to 4:00.
MR. HUBBARD:  Does -- in your database, Greg, would it help that -- if you send out a thing that -- to make sure that you're up to date on this OK-to-Dig Safe -- I mean Dig website?
MR. CONNORS:  When we update our -- you mean when we update our --
MR. HUBBARD:  I mean, not update, but when you send out a notice to all of your members in a mass email to make sure that you are current in the OK-to-Dig site.  I mean, I bet you there's a few out there that -- that are not even on there.

MR. CONNORS:  Yeah, you're probably right.  Yeah, that's something we could look into.

MR. DAVIES:  If you were going to do something like that, is there a form that the Commission uses or sends out to entities to fill out that you could provide to Greg that he could attach as an attachment to the email so that if they were inclined to do so, that they could use it right there and not have to go looking for it?
MR. KAPLY:  We have something.  I mean, I don't believe --
MR. DAVIDSON:  Yeah, we -- the way that we do it now -- and I'm not sure and I'll check on a form, but the way we do it now is we incorporate it in our annual report process.

MR. DAVIES:  Uh-huh.

MR. DAVIDSON:  Every utility in Maine is required to submit an annual report.  And so we do it as a package and we say, here's your financial stuff that you have to do, here's your credit and collections stuff you have to do, and oh, by the way, you're also required to provide a contact person 24/7 for, you know, all underground facility activities.  So we send that as a package.
MR. DAVIES:  Uh-huh.

MR. DAVIDSON:  And then sometimes we get nothing back, period.  And then sometimes we do, but some of it's not all filled out.

MR. DAVIES:  Yeah.

MR. DAVIDSON:  But I can check.  I'll check for Greg for a form.
MR. DAVIES:  Yeah, it would seem to be it would be a pretty simple thing, like a one-page form maybe with a lot of white space given the relatively small amount of information they have to provide.

MR. DAVIDSON:  Yeah.

MR. DAVIES:  And anything we can do to improve the availability of information on there makes it easier for contractors to make sure they're not going into uncharted territory.  Stan?

MR. GROVER:  Yeah, Dan, can you help me?  When we were talking about this with Jeff McNelly, I don't know, two, three, four months ago, Jeff said there was a 24-hour number to call that all the water companies had to belong to.  Does that ring a bell with you, what Jeff -- and maybe I've got half of it wrong here but --
MR. WELLS:  Well, the Drinking Water Program has a 24-hour number.  The Public Utilities Commission has a 24-hour number.  So all --
MR. GROVER:  Somehow could we use that 24-hour number?  If -- if the OK-to-Dig site remained and if the excavator called the number on the OK-to-Dig site and got no answer, could we -- could the excavator then use this -- this other number, whatever it is, Maine Drinking Water number --
MR. WELLS:  Or call Stephani at home (inaudible).
MR. DAVIES:  I'm sure she'll be happy with that advice.
MR. DAVIDSON:  Yeah.

MR. GROVER:  You see, what I'm trying to do?  I'm trying to create a fall back.
MR. KAPLY:  No, I see what you're trying to do.  I just -- I mean, I don't know how functional it is.  We -- we created the database as we were instructed to do, but we weren't provided the resources or -- or any of the other things we would need to sort of staff that in any kind of way.  We can ask people to give us that information.  We certainly can't require that they do it.  We spend an awful lot of time, particularly -- I mean, there's a period of the year that we spend chasing water districts for a certain amount of information, and a lot of that difficulty comes from the fact that there aren't full-time employees, there aren't sophisticated office resources.  And so, I mean, there's a technological disconnect between these two things.  We can say that we can take greater measures.  We can send out more paper.  I would imagine that to be just about as effective as the amount of paper we currently send out which is to say not a lot.  We could require them to do it.  The legislature could require them to do it, but then you end up in a question of how much enforcement do you want to bring to bear on these very small quasi-municipal or municipal players?  I guess I'm just saying I don't know that there are a lot of really good solutions to this.  Also, the people who work for these, water trustees, superintendents, particularly part-time superintendents, change.  They change without notice, often to [sic] a person who has some experience to a person who may be very new at it.  So I mean, I think there's a -- there are a lot of logistical problems with -- with trying to figure out how to make that more seamless or create an actual fall back that would be functional.

MR. DAVIES:  I think that's an accurate statement, the question of -- is whether there is still a value in trying to increase the amount of information and the accuracy thereof and the regular updating of it.  Even if not everybody complies with the law, one would assume that there's going to be some increase in the compliance and the information should be a little bit better.  But there is no perfect situation.  We're just trying to find a better one than we currently have.

MR. GROVER:  I raise the issue because whether we go to a true one call, Dig Safe's going to need this information or if we remain with the OK-to-Dig site --
MR. DAVIES:  Yeah.

MR. GROVER:  -- that site's got to have the information.  Either way, if we're going to improve the process, the baseline data has got to improve.

MR. KAPLY:  And that's sort of the piece that we don't get to.  The -- the benefit of a true one-call system is that for a person who needs to excavate can meet their requirements under all circumstances by simply making one phone call.  It doesn't address the question of how do we get people or how do we get facility operators who lack the resources or the structural pieces that larger or efficient facility operators have and like how do we cover that gap.  You know, the -- the stakeholder group can certainly make the recommendation that causes there to be or supports the idea of a one-call system, but that is really separate from making the tail end of that work.
MR. GROVER:  Uh-huh.

MR. KAPLY:  And again, I don't know that we've talked a lot about how do we address the larger structural concern of the, you know, Winterport Water District where they have these incredibly dedicated people who do this, who run a water district in and around -- or maybe Winter Harbor.  It's Winter something --
MR. DAVIES:  Yeah, I think it's probably Winter Harbor.

MR. KAPLY:  But there's a ton of them where they do these things in and around full-time occupations at other jobs.  So I don't really know how to resolve that.
MR. DAVIES:  Yeah.  And the problem is even if you tell them they have to (inaudible) Dig Safe, you still may not get the numbers you need or the contacts you need or the information that you need.  So --

MR. KAPLY:  But it certainly would -- a one-call system has the benefit of allowing -- sorry, Jo -- of allowing an excavator to fulfill their responsibilities coherently and simply with one specific phone call.  And that -- I think clearly that has benefits.
MR. DAVIDSON:  And maybe one other thing also is that if we weren't doing the OK-to-Dig, theoretically the resources that we're contributing to OK-to-Dig could be used to defray whatever reasons they're having a hard time doing that -- you know, getting their facilities registered in the first place.
MR. DAVIES:  Yeah.  And if the subsidy brings in more people, at least for a period of time to get used to it, that may be the -- the best way of trying to get the membership as great as possible so the public safety is as protected as can be.  But it may be an incremental process.  It may take us more than a year or so to get there, but the question is how do we go about moving it in the right direction so it's easier to build on incrementally if we can't get everything done in the next year or so.

MR. GROVER:  Bob, are you still on?

MR. FINELLI:  Yeah.  Yes, I am.

MR. GROVER:  Bob, off-hour calls, Kentucky gets them, and assuming we had a true one-call system --
MR. FINELLI:  Yeah.

MR. GROVER:  -- and would you just go through that process, what your CSRs are going to do off hours?

MR. FINELLI:  Sure.  First of all, any member has to supply us with a daytime number, one daytime number, one emergency number, and an email address, email addresses used during their operating hours.  When a call goes to Kentucky off hours, which could be Christmas day, a manual telephone call is made to that off-hour number that we're given, and the information is passed to the utility that way.  And then the following business day, a hard copy goes out via email.  So we would have to have a good phone number day and night.

MR. GROVER:  And what would happen if Dig Safe's CSR off hours couldn't reach anyone?

MR. FINELLI:  For members, water and sewer, we attempt three tries and then we document -- usually our service goes beyond that, our (inaudible) center goes beyond that, but we have rules where they attempt three times within, I don't know, an hour's time or a couple hours' time, they document the problem, and then we follow up on it the next business day to see what happened.  Sometimes companies -- we have it now, they change their telephone number and we're the last to know.
MR. GROVER:  Thank you, Bob.

MR. FINELLI:  Okay, Stan.

MR. DAVIES:  Any other thoughts or suggestions on the draft recommendation one, improvements or changes or deletions or -- I can certainly add to the -- this or make revisions that have been suggested already so far and we can have a more full discussion at the November meeting.
MR. GROVER:  Right.  And I envision this draft recommendation number one, if this committee were to adopt a recommendation for a true one-call system, we would defeat this one or use this one only as a back up or something to that effect.
MR. DAVIES:  Yeah.  Yeah.  This is only intended to deal with a situation that may not be the best but moves us forward at least somewhat.  And I have no pride of authorship.  If you came up with something better, my interest is to make sure that the public is protected and we can resolve issues between excavators and utilities and municipalities and the like.  So I'm not going to die on my sword on this thing if there's a better way to go.
MR. GROVER:  That help you at all, Greg, or -- or do you need something more --
MR. CONNORS:  (Inaudible).

MR. GROVER:  -- yes.

MR. CONNORS:  What do you mean does it help me any?
MR. GROVER:  Well, my sense is what this group is considering is that -- and we haven't voted on it, but is they truly like the one-call center --
MR. CONNORS:  Uh-huh.

MR. GROVER:  -- concept, and that they'd like to continue to investigate ways to creatively fund that.  In lieu of that --

MR. CONNORS:  Uh-huh.

MR. GROVER:  -- then this draft recommendation one would -- would go out there.

MR. CONNORS:  Okay.

MR. GROVER:  I'm trying to give you -- you wanted a proposal --
MR. CONNORS:  I don't think we'd necessarily like draft recommendation one either.  So I think the -- I think to your point is that --

REPORTER:  Microphone, please?

MR. CONNORS:  -- efforts to provide incentives for a true one-call system make sense, but suggesting that that's the only other alternative I think -- I don't think we would support draft recommendation number one for the same reasons we wouldn't support a mandatory Dig Safe membership.  I mean, I can look it over again and re-read it, but it seems like it's -- it seems like you're forcing -- forcing municipalities' hands to do this, that, and the other thing.  And I think that if you look at that Section 21 of the Constitution, isn't it going to fall -- isn't it going to fall under that?
MR. DAVIES:  I don't think it will.  No, in fact, I think --
MR. CONNORS:  Why's that?

MR. DAVIES:  -- I think the A.G.'s opinion on directives that cover a broader range than just municipalities would exempt something like this from the state's mandate law.  And the cost is pretty minimal.

MR. CONNORS:  I don't think that matters.
MR. DAVIES:  Water utilities are already required, as Dan has pointed out, to have somebody on call 24 hours a day as it is right now --

MR. CONNORS:  Yeah.

MR. DAVIES:  -- so you're not forcing them to do anything that they're already required to do anyway.  And it's just provide information.
MR. CONNORS:  Well --

MR. DAVIES:  So I think --

MR. CONNORS:  -- I just will say again I think working -- I think it makes more sense -- in my opinion it makes more sense to try to find incentives to provide a true one-call system.
MR. DAVIES:  And I agree.

MR. CONNORS:  Yeah.

MR. DAVIES:  I absolutely agree.  This is a fall-back position if we can't get to that point, and I have no interest in pushing this if we come to that.
MR. CONNORS:  All right.

MR. DAVIES:  If we get money for subsidies, we'd get a number of -- what we actually need in order to provide the resources to get people to join and see how the system operates.  That would be a far better goal and this is only a fall back.
MR. CONNORS:  Perfect.  Perfect.

MR. DAVIES:  Any other comments on this or on other ideas that we want to have for the larger discussion come November 1st?
MR. SANBORN:  I have one, not on the OK-to-Dig but with regard to best practices --
MR. DAVIES:  Uh-huh.

MR. SANBORN:  -- sort of the recommendation number two.
MR. DAVIES:  Sure.

MR. SANBORN:  I would go in a slightly different direction --
MR. DAVIES:  Uh-huh.

MR. SANBORN:  -- and I think I can summarize it pretty quickly, that you would start out that best practices shall initially be defined as compliance with the procedures set forth in the Common Ground Alliance Best Practice 9.0.  So we have a very set this is what it is, it's this manual.  In addition, parties may enter into a separate agreement for a specific issue that must be submitted to the Commission prior to the commencement of the excavation.  This gets to the idea of if you've got -- for example, in the best practices, you've got an 18-inch tolerance zone, this would make that -- give the flexibility where you can get into a situation on the ground where you say, look, here's where we're digging, 36 makes more sense on this specific scenario, and if both -- if all the parties there agree, you sign something, you send it in to the Commission, and then you start your excavation that way.

And then make it clear that the Commission shall be authorized to assess administrative penalty only in the event of, A, an injury to any individual or damage to underground facilities, and B, if the operator or excavator failed to make a reasonable effort to comply with the provisions of the best management practices or any specific agreement entered into under this chapter.  What that's designed to do is to make it so that municipalities will be able to look at the best management practices, see exactly what the expectations are, and know that you're not going to be hit with a bright line scenario, that it's not going to be -- you know, if you're supposed to put five flags down and you put down four, you're going to get hit for $5,000, that this is a situation where here are the guidelines, you make your reasonable effort to comply with all the guidelines.  And I think it's critical at this point to note that all we're talking about is administrative penalties from the Commission you would not be subject to.  You could still be open to civil liability.  If you do something and you burst a water pipe that backfills into somebody's house and does $20,000 worth of damage, this wouldn't protect you against if they came after you in court.  And we're not saying that this would try and give any sort of protection along that lines to say you're not liable ever.  We're just talking this -- about what I think is sort of the outlying issue of the Commission penalty structure and try and make it so that that doesn't get completely eliminated.  There are instances when it can be useful.  If somebody basically just ignores the best management practices entirely and somebody gets hurt or they cut a facility, then you probably -- it is appropriate to have the Commission rather than a court have the ability to come in and take action.  But I would note that with regard to the penalty proceedings, based on the annual reports from the Commission, in 2001 was the last year prior to penalties and there are 192 incidents of Dig Safe issues.  In 2002 there were 303 incidents for $54,500 in fines.  Then looking at 2003, because it probably takes a couple years to really ramp up enforcement, you had 427 incidents for $110,000 in fines.  If you fast forward to the most recent data, 2011, there were 431 incidents for $180,000.  So if the idea was that penalties reduce incidents, it has failed miserably.  And it's -- there's -- it's no safer.  Ten years down the road, it is absolutely no safer, and the data from the Commission makes it pretty clear that the incidents are holding steady.  And so I think it's -- it's an appropriate time to sort of start re-thinking how are we going to do this.  And if it's clearly a bar to the one-cal system, then now is the right time to remove that bar and try and get everybody on board with the one-call system and try and get everybody working in a environment where the idea is to make sure everything's safe.  And that should be a primary concern, and using the Common Ground Alliance best practices, I think, does that.
MR. DAVIES:  Would you be willing to, in your own words rather than me trying to interpret because you talk faster than I can write --
MR. SANBORN:  Sorry.

MR. DAVIES:  Of course, everybody talks faster than I can write.  If you would -- wanted to edit or re-write this sort of stuff and send it in to me, I will send it out to the full membership for their consideration --
MR. SANBORN:  Sure.

MR. DAVIES:  -- at the November 1st meeting.  I'd appreciate that.  Thank you, Ben.
MR. SANBORN:  Sure, I'd be happy to.

MR. GROVER:  Dick?

MR. DAVIES:  Yes?

MR. GROVER:  On best management practices, Mark Levesque had put one together back a month ago, two months ago, something like that.
MR. DAVIES:  Yeah.

MR. GROVER:  And I was wondering if you could send that out.
MR. DAVIES:  I believe I've got that somewhere.  I will look around for it and -- if you still have it, Mark, could you send it to me again just to make sure I have it?
MR. SANBORN:  And aren't we going to have another subgroup meeting?
MR. DAVIES:  Yeah, we've got a subgroup meeting on the 22nd --
MR. SANBORN:  Right.

MR. DAVIES:  -- from 10:00 to noon.  It's going to be at the Maine Water Utilities office down on Capitol Street.

MR. SANBORN:  So what I was hoping is that we'd be able to take these various considerations -- I threw out the Common Ground Alliance 9.0 just because it's sort of --
MR. KAPLY:  An industry standard?

MR. SANBORN:  -- it's something -- yeah, it's an industry standard.  It's something that you can go to the legislature with and say here's why this makes sense to follow, because all of these other states do, here's how it was generated, etc.  But if there are state-specific things that we should modify, then absolutely we should take the opportunity now to make those modifications.  And I think that that's a key role of the advisory board on a going forward basis is to continue to review this and say, yes, it may be a good initial starting point, but are there Maine-specific items that we need to take into consideration and make sure that our best practices stay up to date with what's happening in Maine.
MR. DAVIES:  Now that you've reminded me about the best management practices subcommittee meeting on the 22nd, if you could get your edited or revised version of this draft recommendation to me before that 22nd, I will share it with those folks for the discussion.
MR. SANBORN:  Yeah.

MR. DAVIES:  Great.  Thank you.  Any other ideas that you want to have on the table for the discussion of this issue in either the -- on the 22nd or the 1st of November?
MR. GROVER:  Yeah, on -- for October 22nd, let me go over what people agreed that they were going to try to do.  Ben was going to look at a mandate to join Dig Safe.  He was going to try to draft something to that, and between what Dick and -- and -- you know, you can do whatever you want to.  Steve Cox, communication between the municipals and excavators.  Jeff McNelly was going to take his paper and break it down into five or six best management practices, and I'd say he's done that.
MR. DAVIES:  Yeah, which was sent out to you as part of the meeting notice.

MR. GROVER:  Correct, correct.  Dick, how to insert best management practices into Chapter 895.  Second assignment under that, delete fines on municipals if they follow procedures.  And then amount of PUC fine money which we've discussed.  Art, funding for municipalities, and I can't remember what that meant.  Anyone remember?
MR. SANBORN:  I think that was -- that was sort of the initial discussion that we were having with regards to can we -- if we identify what the Dig Safe money is, how can we use that to try and help municipalities to, at least for a couple years, get into the groove, as it were.
MR. GROVER:  Okay.  And then Art also had from Dig Safe what would be the process, how would we -- how would Dig Safe remove the hundred-mile limitation for -- for sewer, just sewer and water.  And that wasn't saying it was possible, just what would be the process.  Sam was looking at three to four best management practices in his area.  Randy was going to handle re-marks, the 24-hour re-marks.  Mark -- oh, I always get his name wrong, [PGC].

MR. CONNORS:  Matt Marks.

MR. GROVER:  Matt Marks, thank you -- how to fund this incremental non-funded cost for the municipalities through the excavating community.  I drew the assignment to try to come up with some form of limits of detection and incorporate those into best management practices.  And Dan Wells, best management practice for digging near, hand digging, marking a facility, etc., etc.  And some of that was in here and some of it wasn't that I saw, Dan.

MR. DAVIES:  I may want to get a photocopy of what you've got there, and I will send out --
MR. GROVER:  You couldn't begin to read it.  That's why I read it.

MR. DAVIES:  If you want to translate it into something that you can send me --
MR. GROVER:  Got it.

MR. DAVIES:  -- I will then send it out to members of the subcommittee to make sure that they understand that they should have it done for the 22nd.
MR. GROVER:  And then I also volunteered Mark Levesque to come up marking procedures which he has sent in on that.
MR. DAVIES:  That's right.

MR. GROVER:  And that's all I'm aware of, Dick.
MR. DAVIES:  I think that's a good list.  Good.  Okay, we'll get that on there and try to keep moving these issues forward.  Any other issues that people want to raise relative to try to get to a true one-call system, any steps or ideas?  Seeing none --

MR. DAVIDSON:  Dick, I have just a quick question.

MR. DAVIES:  Go ahead.

MR. DAVIDSON:  I wasn't clear.  Is the group going to send a letter asking the Commission to consider using fine money to help defray the cost of creating a one-call system?  Did you -- or am I supposed to just go ask?

MR. DAVIES:  I -- in fact, I would -- I think the directive was to have me send a letter to the Commission asking if they would be willing to make available some penalty monies to subsidize membership in the Dig Safe system.  If that is the will of the committee, if you'll indicate by a show of hands, I will certainly do that.
MR. SANBORN:  I would add one amendment to that just to say also request that the Commission not turn over any existing funds while we are going through the discussions as well.
MR. DAVIES:  Okay.  If that's what people are willing to adopt -- accept that in -- as an amendment to this motion, if you're in favor of that with the amended version, please indicate by raising your hand.  Any opposed?  It looks like a vote of 12 to zip.  Okay.  Any other business anybody wants to raise before we hit the road?  If not, thank you.  This has been a very productive meeting.  I really appreciate everybody's involvement in this.  We have a lot of things to do before the October 2nd [sic] subcommittee meeting.  And none of the subcommittee members -- but other folks are more than welcome to join us, though.  Jeff did say his conference room is perhaps a little tight when we get to 15 or so members and there are 11 on the subcommittee, if all of them show up.  I know at least one of them probably won't (inaudible) so there's a little bit of additional room if you want to show up 10:00 to noontime October the 22nd at Maine Water Utilities' office on I think it's 160 Capitol Street in Augusta.  And the next meeting will be here.  And it appears that because the Commission needs to use this room for a technical conference, that we will be in the room we were in the first time that we met.  A little bit tighter, but we don't have to yell so loud to be heard.  And with that, thank you all, and -- yeah, Stan?

MR. GROVER:  Dick, what do we expect high turnout for that November 1st meeting?
MR. DAVIES:  That has the best attendance so far, at least by people responding to that date, of any that we've had.
MR. GROVER:  Can -- can we go back to the Maine Emergency Management conference rooms so that we aren't crowded?

MR. DAVIES:  We can look into that.  I'm not sure that we will be able to do that, but we will look into that.  Patty, if you will check and see whether that room might be available for a somewhat larger number.  Yeah, we want to make sure that people don't feel like they're too crowded.  Thought I do think the discussion the first time we were here in that tight a space was a little bit more spirited than some that we've had since then.  So there may be a mixed blessing in not being in a little tighter room.  Okay, folks, thank you.
CONFERENCE ADJOURNED (October 10, 2012, 3:46 p.m.)
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