STATE OF MAI NE MAI NE LABOR RELATI ONS BQOARD
Case No. 04-UD- 04
| ssued: March 30, 2004

MAI NE STATE EMPLOYEES
ASSQOCI ATI ON,
Petiti oner,
UNI T DETERM NATI ON REPORT
and

COUNTY OF YORK

Respondent .

N N N N N N N N N N N N

PROCEDURAL HI STORY

This unit determ nation proceeding was initiated on
Cct ober 21, 2003, when Tinothy L. Belcher, general counsel of the
Mai ne State Enpl oyees Associ ation, Service Enpl oyees Inter-
nati onal Union Local 1989 (“MSEA” or “union”), filed a Petition
for Unit Determ nation and Bargai ni ng Agent El ection with the
Mai ne Labor Rel ations Board ("Board" or "MLRB"). This petition
requested, in part, a determnation that the foll ow ng enpl oyees
of the County of York ("county" or “enployer”) constituted an
appropriate bargaining unit within the nmeaning of 26 MR S. A
8§ 966 and chap. 11, 8 22 of the Board Rules: deputy register of
deeds and deputy register of probate. The county filed a tinely
response to this petition on Cctober 31, 2003. A unit deter-
m nati on hearing notice issued on Novenber 14, 2003.

An evidentiary hearing on the unit determ nation petition
was hel d by the undersi gned hearing exam ner on Decenber 4, 2003,
at the Board s hearing roomin Augusta, Miine. M. Belcher
appeared on behalf of the union. Tinothy J. O Brien, Esq.,
appeared on behalf of the county. The union presented as its
W tnesses: Carol Lovejoy, deputy register of probate, and C aude
Dube, deputy register of deeds. The county presented David



Adj utant, county nanager, as its witness. The parties were given
the full opportunity to exam ne and cross-exan ne w tnesses and
to offer evidence. The parties submtted witten closing
argunents follow ng the production of the hearing transcript.

The argunents for the union and for the county were received by
the Board on January 15 and January 16, 2004, respectively.

JURI SDI CT1 ON

The jurisdiction of the hearing examner to hear this matter
and to nmake a unit determnation lies in 26 MR S. A 8 966(1) and
8§ 966(2). The subsequent references in this report are all to
Title 26, Maine Revised Statutes Annotat ed.

EXH BI TS

The follow ng exhibit was offered by the county wi thout
obj ection by the union, and was admtted into the record:

C-1 Collective bargaining agreenent between the County
of York and the MSEA (Effective January 1, 2002,
to Decenber 31, 2004)

The follow ng exhibits were offered by the union w thout
objection by the county, and were admtted into the record:

U1 Job description, deputy register of probate (rev.
May 8, 1997)

U2 January 6, 1997 neno fromLorraine L. Hutchins to
York County Board of Conm ssioners reappointing
Carol Lovejoy Deputy Register of Probate

U- 3 January 10, 2003, letter from Debra L. Anderson
appoi nting C aude Dube Deputy Register of Deeds
from January 10, 2003, to Decenber 31, 2006

U-4 Septenber 24, 2003, letter fromKern to Adjutant

U5 Cctober 14, 2003, letter fromAdjutant to Kern



ST1 PULATI ONS

The parties agreed to the follow ng factual stipulations on
t he record:

1. Maine State Enpl oyees Association - SEIU Local 1989
(MBEA) is a public enployee organization within the neaning of
26 MR S. A 8§ 962(2).

2. The County of York is a public enployer within the
nmeaning of 26 MR S. A 8 962(7).

3. There is neither a contract bar nor an election bar to
MBEA' s petition.

4. This petition does not raise the question of whether the
unit shoul d i nclude professional and non-professional enployees
in the sanme unit, within the neaning of 26 MR S. A 8§ 962(6).

FI NDI NGS OF FACT

CGeneral findings

1. The executive body of the County of York consists of five
el ected conmm ssioners. The day-to-day operations of county
government are overseen by a full-tine county manager.

2. The county commr ssioners created witten personnel policies
for all county enployees. The county conmmi ssioners approve
the hiring of all county enpl oyees.

3. The county governnent consists of ten departnments including
energency nmanagenent, district attorney, office of the
conmi ssi oners, treasurer, maintenance, county jail, deeds,
probate, sheriff, and communi cati ons.

4. Many of these departnents are headed by an el ected official,
such as the district attorney, treasurer, sheriff, register
of deeds, and register of probate. Sone of these el ected
officials are enpowered by statute to appoint a deputy for
their respective departnents.

5. Most of the county enpl oyees (excluding the el ected county
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10.

Fi ndi

of ficials and appoi nted deputy officials) are organi zed into
five bargaining units for purposes of collective bargaining.
These units include: patrol, corrections and conmmuni cati ons,
corrections supervisory, captains, and a general governnent
unit. The bargaining unit proposed here (government

supervi sory) would constitute the sixth unit in the county.
The general governnment unit consists of nost “line staff” in
the follow ng departnents: district attorney, deeds,
probat e, nmintenance, treasurer, county jail, and sheriff.
The MSEA is the certified bargaining agent for the general
governnment unit.

The MSEA and the county have negotiated a total of two

col | ective bargaining agreenents for the general governnent
unit. The negotiating teamfor the county for both
agreenents consi sted of one of the conmm ssioners (WIIliam
Layman) and the county manager.

The current collective bargaining agreenent for the general
governnment unit is effective fromJanuary 1, 2002, to
Decenber 31, 2004. This agreenment was negotiated at the end
of 2001 and signed on March 6, 2002.

Al'l full-time positions in the deeds office and the probate
of fice (except for the register and deputy register) are in
t he general government unit.

Most county enpl oyees, including the deputy register of
probate and deputy register of deeds, work in the York
County Courthouse buil di ng.

ngs reqardi ng the deputy register of probate

11.

The busi ness of the county probate office is to process
legal matters relating to wills, estates, adoptions,
guar di anshi ps, and conservatorships. The office also
facilitates hearings and other matters before the probate
j udge.



12.

13.

14.

15.

16.

17.

18.

The probate office consists of the probate judge, the

regi ster of probate, the deputy register of probate, five
full-time probate enployees, and two tenporary enpl oyees.
The register of probate is an el ected position, serving
four-year ternmns.

The regi ster of probate functions as the head of the probate
office. The register recomends new probate office

enpl oyees for hire, wth final approval by the

conmmi ssioners. The register supervises all enployees in the
probate office, reviews work of the probate office

enpl oyees, prepares a budget for the office, and approves
purchases for the office. The register of probate al so
serves as clerk for the probate judge. 1In consultation with
the probate judge, the register of probate creates any
necessary office procedures, not already prescribed in | aw,
rule or the county personnel policies.

The regi ster of probate is enpowered by statute to appoint a
deputy register of probate. 1In the absence of the register
of probate, the deputy register of probate is expected to
fulfill the duties of the register.

The regi ster of probate supervises the deputy register of
probate. The probate judge al so supervises and directs the
deputy register of probate in sone matters.

When the register of probate appoints a deputy register of
probate, the register of probate inforns the county

conmi ssioners of the appointnment as a matter of courtesy.
The conmmi ssioners do not appoint the deputy register of
probate to the position, nor do they confirmthe
appoi nt ment .

The deputy register of probate acts, along with the

regi ster, as the supervisor of the enployees in the probate
of fice. The deputy register of probate al so perforns sone
of the same “front line” work as the other probate
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19.

20.

21.

22.

23.

enpl oyees. The register of probate consults with the deputy
regi ster about matters relating to personnel and the

adm ni strative functioning of the office.

The nost recent job description for the deputy register of
probate position is accurate (Exh. U 1).

The present deputy register of probate has been enpl oyed as
a county enpl oyee since 1980. She was first appointed to
serve as the deputy register of probate from 1981-1984.

She was reappointed to this position in 1989, and has served
as the deputy register of probate fromthat tinme to the
present .

The deputy register of probate was | ast appointed to her
position by a previous register of probate on January 1,
1997 (Exh. U-2). This appointnment consisted of a statenent
signed by the deputy register of probate, sworn before a
dedi mus justice. This appointnent contained no term nation
dat e.

The present register of probate began serving in el ected

of fice on January 1, 2001. Her term expires on Decenber 31,
2004. The present register of probate did not specifically
reappoi nt the deputy register of probate to office. The
deputy regi ster of probate continues in this position
(apparently) pursuant to her appointnment by the previous
regi ster which contained no expiration.

There has been consi derabl e controversy surrounding the
present register of probate. In late 2001, the probate

j udge gave sone of the duties of the register of probate to
t he deputy register because he believed the register of
probate was not properly performng these duties. The
probate judge al so ordered the deputy register of probate to
receive a salary increase fromthe deputy register salary
(about $36, 000 per year) to the register salary (about

$45, 000 per year). There is a continuing |egal controversy
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24.

25.

26.

about the probate judge’s authority to make these changes.
However, since January, 2002, the deputy register has
performed the increased duties and the county has paid her
the increased sal ary.

The regi ster of probate has been conpl etely absent from her
position since April 22, 2003, and it is unknown whet her or
when she will return to her position. Since this date, the
deputy register of probate has perforned many of the duties
of the register and been paid the salary of the register,

al though still retaining the title of deputy register of
probate. Sonme of the duties that the deputy register of
probate normal ly perfornms have been distributed to other
enpl oyees in the probate office.

Due to the continuing absence of the register of probate,
the deputy register of probate has been required to perform
many of the register’s managerial and supervisory functions.
For instance, the deputy register of probate has been
approving | eave requests and tinme sheets. She has dealt

wi th enpl oyee conflicts. She presented a request to the
commi ssioners to hire a tenporary enployee for the office.
She consulted with the county manager about how to post and
fill this tenporary position in accordance with the

col | ective bargai ni ng agreenent.

Due to the continuing absence of the register of probate,
the deputy register of probate was required to conplete the
2003 and 2004 budget for the probate office, in consultation
with the probate judge. She created the budget by utilizing
past budgets and review ng the collective bargaining
agreenent to determne the required salary increases for
probat e enpl oyees. The probate judge suggested a two
percent increase in salaries for the judge, the register of
probate, and the deputy register of probate, which was put
into the budget.



27.

28.

Fi ndi

Nei ther the register of probate nor the deputy register of
probate were involved in any way in negotiating the two

col l ective bargai ning agreenents for the general governnent
unit, nor did they have any significant role in the

col | ective bargaining process. Both the register of probate
and the deputy register of probate are expected to be
famliar wwth the unit’s collective bargaining agreenent, in
order to properly adm nister the agreenent and supervise the
enpl oyees covered by the agreenent.

Sonme grievances have been filed by probate office enpl oyees,
but the deputy register of deeds has had no invol venent in
processing or responding to these grievances.

ngs regarding the deputy reqgister of deeds

29.

30.

31.

32.

33.

The busi ness of the county deeds office is to be the
repository for all deeds and other docunents related to real
estate that are recorded in the county, and to handl e al
related |l egal matters.

The deeds office consists of the register of deeds, the
deputy register of deeds, 12 full-tine deeds enpl oyees, and
one part-time deeds enpl oyee.

The register of deeds is an elected position, serving four-
year terns.

The regi ster of deeds functions as the head of the deeds

of fice. The register recommends new deeds office enpl oyees
for hire, with final approval by the comm ssioners. The
regi ster supervises all enployees in the deeds office,
performs the enpl oyee eval uations, prepares a budget for the
of fice, and approves purchases for the office.

The regi ster of deeds is enpowered by statute to appoint a
deputy register of deeds. In the absence of the register of
deeds, the deputy register of deeds is expected to fulfil
the duties of the register. The register of deeds
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34.

35.

36.

37.

38.

supervi ses the deputy register of deeds.

When the register of deeds appoints a deputy register of
deeds, the register of deeds inforns the county

comm ssioners of the appointnent as a matter of courtesy.
The conm ssioners do not appoint the deputy register of
deeds to the position, nor do they confirmthe appoi ntnent.
The deputy register of deeds acts, along with the register,
as the supervisor of the enployees in the deeds office. The
deputy regi ster of deeds also perforns sonme of the sane
“front Iine” work as the other deeds enpl oyees. The

regi ster of deeds consults with the deputy regi ster about
matters relating to the functioning of the office. For

i nstance, the register of deeds sought the advice and

assi stance of the deputy register in the recent purchase of
a new conputer systemfor the office.

The present deputy register of deeds has been enpl oyed by
the county since 1995. He has been appointed to consecutive
terms in the deputy register position, wthout break in
service, since that tine.

The regi ster of deeds who was elected to serve through
Decenber 31, 2002, was sick for nmuch of her last year in

of fice and eventual ly died about six nonths before her term
was to have ended. During her illness, the deputy register
functioned in her place for extensive periods of tinme. |In
the last six nonths of 2002 (after the death of the

regi ster), the conm ssioners appointed the deputy register
as the acting register to conplete her termof office.

A new regi ster of deeds was elected to begin a term of

of fice on January 1, 2003. This new register reappointed
the deputy register to his position by witten appoi nt nent
dated January 10, 2003 (Exh. U-3). This appoi nt nment

consi sted of a statement signed by the deputy register of
deeds, sworn before a dedinus justice. This appointnent
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39.

40.

41.

42.

docunent specified that his appointnment termw || expire on
Decenber 31, 2006, which corresponds to the elected term of
office for the regi ster of deeds.

Since the new regi ster of deeds has been elected to office,
she has been absent at tines fromwrk due to a death in her
famly, and other famly and work-related matters. She has
been away fromwork for about four to six weeks in the | ast
year. During these periods, the deputy regi ster of deeds
has functioned in her place as necessary.

Nei ther the register of deeds nor the deputy register of
deeds were involved in any way in negotiating the two

col l ective bargai ning agreenents for the general governnent
unit, nor did they have any significant role in the

col | ective bargaining process. Both the register of deeds
and the deputy regi ster of deeds are expected to be famliar
with the collective bargaining agreenent, in order to
properly adm ni ster the agreenent and to supervise the

enpl oyees covered by the agreenent.

The deputy register of deeds has no role is responding to
any grievances filed by enployees of the deeds office. At
one point in 2003, the register of deeds advised the deputy
regi ster that an enployee had filed a grievance about sone
supervi sory conduct of the deputy register, but the deputy
regi ster had no involvenent in the processing of the
grievance.

The deputy register of deeds has helped the register in
creating the yearly budget for the office. The deputy

regi ster created the budget hinself during the period of
time when the forner register of deeds was sick and
subsequently died. During those years when a collective
bar gai ni ng agreenent had not yet been negotiated, the county
manager gave the deputy register a range of possible wage
increases in order to create the budget. The deputy
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regi ster was not advised that this information was to be
kept confidential.

Oher findings relating to community of interest factors

43.

44.

45.

46.

The probate office and the deeds office are on different
floors of the York County Courthouse. The deputy register
of probate and the deputy register of deeds have personal or
t el ephoni ¢ contact on average one or two tines per week.

For instance, the deputy register of probate nay need to
have questions about real estate answered relating to a will
and contact the deputy register of deeds with this question.
The deputies of the two offices have al so conferred about

t he budgets for their respective offices.

The positions of the deputy register of probate and the
deputy regi ster of deeds performsimlar functions in their
respective offices. Each position nust perform®“line staff”
tasks and sone supervision of office enployees. Each
position is enpowered to act in the absence of the register
of each office.

The positions of the deputy register of probate and the
deputy register of deeds require simlar office and
supervisory skills (ability to performclerical tasks,
ability to performaccurate research, ability to conmunicate
effectively, ability to work with attorneys and the public,
and the like). The positions require a different base of
know edge (probate | aw versus real estate |aw).

The terns and conditions of enploynment of the two positions
are simlar. The deputy register of probate would, under
normal circunstances, be paid about $1000 per year nore than
t he deputy register of deeds in light of her |ongevity.
However, the deputy register of probate is currently paid
about $10, 000 per year nore due to the continuing and

conpl ete absence of the register of probate.
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47. As county enpl oyees, the ternms and conditions of enploynent
of the deputy registers are determ ned by the county
comm ssioners. They are both subject to the sane personnel
policies created by the comm ssioners. |If either deputy
regi ster wanted a raise in salary, for instance, the deputy
regi ster would need to seek approval fromthe register.
The register would need to forward the request and have the
request approved by the county comm ssioners.

48. Both incunbents to these positions wish to be in a
bar gai ni ng unit together, with MSEA as the bargai ni ng agent.

DI SCUSSI ON

The county argues that both positions in the proposed unit
(the deputy register of probate and the deputy regi ster of deeds)
are excluded by statute fromthe definition of public enpl oyee.
Specifically, the county argues that the deputy registers are
“confidential” enployees within the neaning of 8 962(6)(C
or that they are “departnent heads” within the neani ng of
8§ 962(6)(D). The county also argues that, if the two positions
are not excluded by statute fromthe definition of public
enpl oyee, the positions do not share a community of interest,
wi thin the nmeaning of 8§ 966(2) and chap. 11, 8§ 22(3) of the Board
Rul es. These issues will be addressed, in turn, bel ow.

Whet her the deputy reqgister of probate or the deputy register of
deeds i s a departnent head

The county argues that both deputy registers are “departnent
heads,” and therefore not “public enployees” within the nmeaning
of the MPELRL. Section 962(6) (D) provides that “public enpl oyee”
means any enpl oyee of a public enployer, except any person:

D. Wwo is a departnment head or division head appointed
to office pursuant to statute, ordinance or resol ution
for an unspecified termby the executive head or body
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of the public enployer.

The exception, by its own ternms, requires that the enpl oyee nust
be appoi nted by the executive head or body of the enployer, that
t he appoi nt rent nmust be made pursuant to statute, ordinance or
resolution, and that the appointnment be for an unspecified term
In addition, the enployee’ s duties nust denonstrate that they
serve as the functional head of a department or division within
the enpl oyer’s workpl ace. The hearing examner will first
di scuss whether the deputy registers were appointed in keeping
wi th the | anguage of the exception.

A review of state |law makes clear that the York County
Comm ssioners constitute the “executive body” of the county.
30-A MR S. A §8 101 provides that the comm ssioners’ duties
include allowi ng and settling all receipts and expenditures for
the county, representing the county, managing the property and
t he business of the county, and all related duties. 30-A
MR S. A 8 102 provides that the county conm ssioners have final
authority over the operation of all county offices by elected or
appoi nted county officials (except where a county personnel board
has been established). 1In a recent case, Town of Topsham and
AMAW No. 02-UCA-01 (MLRB Aug. 29, 2002), the Board conducted an
extensive review of the state Town Manager Plan in order to

determi ne whet her an appoi nt mrent made by a town manager al one was
an appoi nt nent made by the “executive head” of the town. The
Board concl uded that towns organi zed under the Town Manager Pl an
have an executive body (the board of selectnen) that shares its
executive authority with the executive head (the town manager).
County conmi ssioners are enpowered to appoint a county manager
under 30-A MR S.A. 8 82 (as the York County Comm ssioners have
done). The county manager is the chief admnistrative official

of the county and, functioning much the same as a town manager in
towns organi zed under the Town Manager Plan, is responsible for
the adm nistration of all departnents and offices controlled by
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the county comm ssioners. Thus, there is little question that
wi th the gui dance provided by Town of Topsham the county

conmi ssioners are the executive body of the county and (while not
pertinent to this matter) that they share this authority with the
executive head, the county nanager.

Bot h deputy registers are, by |law, appointed by their
respective registers, who are both elected officials. See 18-A
MR S A § 1-506; 33 MR S.A 8§ 605. The county conm ssi oners,

t he executive body of the county, do not appoint the deputy

regi sters. The county concedes this, but also argues that the
county comm ssioners confirnmed the appointnments of the deputy
registers in sonme manner. Neither the | aw nor the evidence
presented in this matter supports this argunment, however. The
county comm ssioners nust approve or confirmthe enpl oynment of
all county enpl oyees per 30-A MR S. A 8 501. However, neither
statute relating to the appointnment of the deputy registers
requires that such appointnments be confirmed by the county

conmi ssioners, or by any other body. Wen the present incunbents
in the deputy register positions were appoi nted as deputy
registers, their respective registers nade the appoint nments.

The appoi nt ment papers consisted only of the appointnent by the
regi ster, and the sworn statenent nade by each deputy register
before a dedinmus justice (Exhs. U2, U-3). 1In the case of the
deputy register of probate, the register of probate informed the
county conm ssioners of the appointment by nmeno (Exh. U 2).
There was no docunentary evidence of confirmation by the county
commi ssi oners of either appointnent.

The county relies on one piece of testinony given by the
county manager in arguing that the deputy registers were
confirmed by the county conmm ssioners:

Q Now, after those appointnents are made by the
respective registers, what if any action or invol venent
is there with forwarding that information and action
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upon it by the county conmm ssioners?

A It’s nore involvenent than action because by
statute the regi ster does have the authority to appoint
his or her deputy, and it is ordinarily presented to
the comm ssioners by way of information as a courtesy
that I, as a register of probate, have appointed Carol
Lovejoy as ny deputy. So it becones pro forma that
it’s an after-the-fact confirmation, and the
comm ssioners’ only involvenent thereafter, other than
acknow edgi ng the appoi ntnent by the register, is to
make sure that the conpensation is appropriate for that
of the deputy treasurer-—-deputy register.

Tr. at 132.

Wil e the county nanager used the term“after-the-fact
confirmation” in his testinony, it is clear fromhis overal
testinmony and the remai nder of the evidence that the county

comm ssioners were sinply informed of the appointnent of the
deputy registers after the appointnent occurred. This was not a
“confirmation” in the normal sense of that word, nor was it a
“resolve” or some other act that met the “degree of inportance
and formality needed to satisfy the Act’s [appointnment]
requirenment.” Teansters Local Union No. 48 and Gty of Saco,

No. 80-UD-34, slip op. at 5 (M.RB June 20, 1980). The Board has
long held that there nust be sone greater significance or

formality to an appointnent than is the case with the general
hiring process. Miine Mritine Acadeny and MSEA, No. 03-UCA-01,
slip op. at 7 (MLRB May 15, 2003); Teansters and City of Presque
Isle, No. 92-UD-10, slip op. at 21 (M.RB Aug. 18, 1992). Here,
the deputy registers were clearly appointed by elected officials,

not by the executive head or body of the county. Therefore,
nei ther deputy regi ster can be considered a departnent head since
t he exception requires appoi ntnent by the executive head or body
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of the public enployer.?

The county makes several interesting argunents for a
creative reading of the MPELRL whi ch woul d exclude a depart nent
head who is appointed by an elected official fromthe definition
of public enployee (county’ s brief at 16-18). The Board has
found, however, that the MPELRL is a renmedial statute that nust
be liberally construed to effectuate the purpose of the Act; to
wit, the right of public enployees to join | abor organizations of
their own choosing and be represented by such organizations in
collective bargaining. It is well established that exenptions
from coverage under the Act nust be narrowy construed. State of
Mai ne and MSEA, No. 82-A-02, slip op. at 6 (M.RB June 2, 1983)
(InterimOrder). Therefore, the hearing exam ner is constrained

to apply the departnent head exception as it is witten,
unanbi guously, in the | aw.

Even assum ng arguendo that the deputy registers were
sonmehow appoi nted by the county conm ssioners, the exception also
requires that the deputy registers function as departnent heads.
In interpreting the 8 962(6) (D) exclusion, the Board has | ooked
at the three types of job duties normally inherent in a depart-
ment or division: day-to-day, rank-and-file work; supervision of
ot her enpl oyees; and formul ati ng and adm ni stering depart nment
policies and practices--nmanagenent of the departnment. The Board
has found that the “primary function” of a departnent head nust
be in managing and directing the affairs of the departnent, in an

!On the issue of confirmation, this matter is sinmlar to Town of
Topsham and | AMAW No. 02-UCA-01 (M.RB Aug. 29, 2002), where the Board
refused to exclude the town clerk as a departnment head. |In that case,
the Board found that the Town Manager Plan required that departnent
heads, if appointed by the town manager, be confirned by the board of
sel ectmen. The Board further found that the town presented no
evi dence that the board of selectnen confirmed the town clerk. In the
present matter, there is no requirenment in law that deputy registers
be confirnmed by the county conmm ssioners in their positions as deputy
regi sters and no proof that the deputy registers were so confirned by
the county conmi ssi oners.
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anal ysis worth quoting at |ength:

Qur cases establish that for an enpl oyee to be a
“department head” within the meani ng of Section

962(6) (D), the enployee’s primary responsibility nust
be that of managing or directing the affairs of the
departnment, as opposed either to acting as a supervisor
or to perform ng the day-to-day work of the departnent.
For exanple, in Teansters Local 48 and Cty of
Portland, No. 78-UD-39, slip op. at 2 (MRB Sept. 13,
1978), the hearing exam ner declared 12 enpl oyees to be
Section 962(6) (D) division heads because they were
‘responsi ble for the day-to-day adm ni stration’ of
their divisions, and because their principal duties
were those of ‘formulating and adm ni stering division
policies and practices.” On the other hand, in
Teansters Local 48 and Town of Bar Harbor, No. 80-UD
09, slip op. at 3 (MRB Nov. 15, 1979), a Treat nent

Pl ant Qperator who was responsible for the day-to-day
operation of the treatnent plant and who perforned such
adm ni strative duties as setting the work schedul es of
ot her enpl oyees, arranging for the purchase of

equi pnent and supplies, and submtting a budget to the
town manager, was found not to be a departnent head
because, anong ot her things, the enployee ‘spent the
maj or portion of his time performng the same work as
ot her operating enployees.’” See also Teansters Local
48 and Boot hbay Harbor Water System No. 82-UD- 29, slip
op. at 6-8 (M.RB May 11, 1982) (Foreman who perfornmed
various adm nistrative duties was not an adm ni strator
because ‘on bal ance the primary function of the
foreman’s position is to act as a supervisor’). CQur
cases thus require hearing exam ners, when presented

wi th evidence showi ng that an enpl oyee perforns both
adm ni strative duties and supervisory or rank-and-file
duties, to decide whether the primary duties of the
position are those of an adm nistrator or those of a
supervi sor or a rank-and-file enpl oyee.

Teansters Local Union No. 48 and Town of Wells, No. 84-A-03, slip
op. at 6-7 (M.RB April 11, 1984).
It is also inmportant to distinguish duties of an

adm ni strator or a departnent head fromduties as a supervisor.
Under the MPELRL, departnent and division heads are excluded from
col | ective bargaining but supervisors are not. Since supervisors
have col |l ective bargaining rights, the supervisory criteria
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provided in 8 966(1) cannot be determ native of whether an
enpl oyee is a departnment head and therefore excluded from

col l ective bargaining. Teansters Local No. 48 and Boot hbay
Har bor Water System No. 82-UD-29, slip op. at 7 (MRB May 11,
1982). Stated another way, a true departnment or division head

does not sinply coordinate, oversee and supervise a program
Bangor Education Ass’n and Bangor School Comm ttee, No. 80-UC 02,
slip op. at 8 (M.RB Nov. 16, 1979).

Here, the county does not seemto argue that the deputy

regi sters are departnent heads when they are functioning in their
role as a deputy. The registers are the departnment heads and the
deputy registers serve, essentially, as second in conmand.

A review of the job description for the deputy register of
probate, for instance, confirns this. The job of the deputy

regi ster entails a variety of “front line” tasks (preparing
deposits, docketing, preparing folders for hearing day, providing
assistance to attorneys and the public, etc.). The job of the
deputy register also involves de facto supervision of other
department enpl oyees. There is no witten job description for
the deputy register of deeds, but his testinony supported a
finding that his job duties are simlar to the job duties of the
deputy register of probate. Wen the deputy registers are
functioning in their role as deputy, there is little doubt that
they are not departnent heads; they performthe day-to-day work
of the departnent and they supervise, but their primary
responsibility is not that of managing or directing the affairs
of the departnent. The registers of deeds and probate have this
as their primary responsibility.

The county argues, however, that the deputy registers are
required to act in the place of the registers when they are
absent. Both 18-A MR S A 8 1-506 and 33 MR S. A. 8§ 605 provide
that in the case of absence or vacancy, the deputy register

-18-



effectively acts in the place of the register. For instance, the
deputy regi ster of deeds has acted in the place of the current
regi ster of deeds when she has been absent due to a death in the
famly, or due to her attendance at conferences. The deputy
regi ster of probate has acted in the place of the current

regi ster of probate under much nore unusual circunstances--the
probate judge found the register of deeds to be unable or

i ncapabl e of perform ng her usual tasks and so has assigned nost
of themto the deputy register. Further, the register of deeds
has been entirely absent fromher job since April, 2003, and the
deputy register has served in her place since that tinme. It is
conpl etel y unknown whet her or when the register of probate wll
return to her position (her elected term expires on Decenber 31,
2004). The county therefore argues that the deputy registers
(but particularly the deputy register of probate) have
effectively served as the departnent head of their respective
depart nments.

I n determ ning whether a position should be excluded from
the definition of public enployee, the hearing exam ner mnust | ook
to the actual job duties of the position, not speculative duties
or duties that the enpl oyer has planned for the position to
performin the future. MSAD No. 14 and East Grand Teachers
Ass’n, No. 83-A-09, slip op. at 9-10 (M.RB Aug. 24, 1983); Dept.
of Public Safety and MSEA, No. 83-UC-45 and 91-UC-45, slip op. at
17 (MLRB Feb. 4, 1994). This sane rationale should apply to
duties which are not inherent to the position, but which an

enpl oyee may performat times, and on a tenmporary basis. Under
normal circunstances (such as is the case of the deputy register
of deeds), it is reasonable to assune that a deputy register may
be called upon to act in the place of the register for a total of
several weeks out of every year. This mght entail signing
docunents, going to neetings normally attended by the register,
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or taking on a larger supervisory role for the staff in the

regi ster’s absence. This does not convert the deputy register
position into the register position. The job of managi ng and
directing the affairs of the departnent continues to rest with
the regi ster of deeds even if, for exanple, the regi ster goes on
vacation or takes a | eave due to other personal reasons.

The deputy register of probate is in a different and uni que
situation. Because of the probate judge's redistributing of the
register’s job duties and because of the extensive (and
continui ng) absence of the register, the deputy register has been
handling all matters that the register would normally handl e for
nearly one year. Since the total absence of the register, the
deputy regi ster has been effectively functioning as the
departnment head, while still retaining the job title of deputy
register. On the other hand, this situation nust be consi dered
tenporary as the register could return to her position at any
time. Further, the register’s termexpires at the end of this
year. The Board has found that assigning an enpl oyee on a
tenporary basis to an excludabl e position does not justify
excl udi ng that enpl oyee’s normal or original position froma
bargaining unit. Mine Dept. of Public Safety and MSEA, No. 83-
UC-45 and 91-UC-45, slip op. at 28 (M.RB Feb. 4, 1994), aff’d,
No. 94-UCA-01 (M.RB July 1, 1994); Miine Dept. of Transportation
and MSEA, No. 83-UC 36, slip op. at 42 (M.RB Apr. 11, 1986)
(applying this principle to tenporary assignnents |asting as much

as one year). To consider only this particular enpl oyee’s uni que
and tenporary situation would be in error as the focus in a unit
determ nati on hearing should be on the position itself. Focusing
on the positions in question, neither deputy register functions
as a departnent head.

I n conclusion, neither the deputy register of deeds nor the
deputy register of probate is a “departnment head” as defined in
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8§ 962(6) (D) as neither position is appointed by the executive
head or body of the enployer, and neither functions as the head
of their respective departnents.

Whet her the deputy reqgister of probate or the deputy reqgister of

deeds is a confidential enployee

The county al so argues that both deputy registers are
“confidential” enployees and therefore not “public enpl oyees”
wi thin the neaning of the MPELRL. Section 962(6)(C) provides
that “public enpl oyee” neans any enpl oyee of a public enployer,
except any person:

C. \Wose duties as deputy, adm nistrative assistant or
secretary necessarily inply a confidential relationship
to the executive head, body, departnent head or

di vi si on head.

The exception for a confidential enployee is not intended to
exclude all enployees with access to information consi dered
“confidential” in other contexts. The Board has hel d:

Qur standard for the exclusion of ‘confidential

enpl oyees is that those persons affected are enpl oyees
who are ‘permanently assigned to collective bargaining
or to render advice on a regularly assigned basis to
managenent personnel on | abor relations matters.

State of Maine and Maine State Enpl oyees Associ ation,

[ Report of Appellate Review of Unit Carification
Report (Mar. 2, 1979)], at 8. As we have noted above,
the ‘labor relations’ matters, in the foregoing
context, do not include contract adm nistration actions
or duties. Applying Hendricks County, [454 U.S. 170,
102 S. . 216, 70 L.Ed.2d 323 (1980)], to this context,
t hose enpl oyees who have, as part of their work
responsibilities, access to the enpl oyer’s negoti ations
positions, in advance of said positions being disclosed
at the bargaining table, and who, as an integral part
of their job duties, assist and act in a confidential
capacity with respect to persons who formnul ate or
determ ne the enpl oyer’s bargaining positions or bar-
gaining strategy are ‘confidential’ enployees .

-21-



State of Maine and Maine State Enpl oyees Associ ation,
No. 82-A-02, slip op. at 10 (M.RB June 2, 1983)(Interim Order).
The purpose of this exclusion is to avoid situations where

enpl oyees woul d be faced with conflicts in loyalty in the
col | ective bargaining context between that owed to the enpl oyer
and that owed to the bargaining agent. The potential of such a
conflict may arise with enpl oyees who, as an inherent part of
their job duties, have access to the enployer’s collective
bar gai ni ng positions and strategies before they are presented at
the bargaining table. These collective bargaining ideas,
policies or positions, “if disclosed to the bargaini ng agent,
coul d provide the bargaining agent wwth unfair |everage or
advant age over the public enployer.” Town of Fairfield and
Teansters Local Union No. 48, No. 78-A-08, slip op. at 3 (M.RB
Nov. 30, 1978).

In addition, the Board has held that “[i]n many if not nost

cases, ‘confidential’ supervisory enployees need access to at
| east one ‘confidential’ clerical enployee, in order to carry out
their ‘confidential’ duties.” State of Maine and Maine State

Enpl oyees Association, No. 82-A-02, slip op. at 28. However, not

all confidential supervisory enployees utilize or need to utilize
such a confidential clerical, particularly with the present state
of technology. As a hearing exam ner has nore recently suggested
regarding the Board s position on the need for confidential
clerical assistance:

The Board' s position . . . is a statenment of fact
rather than a statenment of policy. It is sinply a
recognition that confidential supervisory enployees may
need a confidential clerical support person. It does
not suggest that the confidential supervisory enployee
has any particular entitlenment to a confidential
clerical support person.

Lewi ston Food Service Managers Associ ati on/ MEA/ NEA and Lew Ston
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School Committee, No. 99-UD-10, slip op. at 24-25 (M.RB May 27,
1999) .
The core of the confidential exclusion is the enpl oyee’s

participation in the collective bargai ni ng process and/ or access
to the enployer’s collective bargaining positions, strategies,
and information. The deputy registers here have no confidenti al
role in the collective bargai ning process. The general
government unit currently represented by MSEA (which includes
nost front line positions in the deeds and probate office, as
wel | as other county enpl oyees) has negotiated two coll ective
bar gai ni ng agreenents with the county, the nost recent effective
January 1, 2002, to Decenber 31, 2004. The county’s negotiating
team for both agreenents consisted of the county manager and one
of the county conm ssioners. Neither of the registers were on

t he bargaining team nor did they have any real involvenent in
devel opi ng strategi es or bargaining positions so as to have
access to confidential information. The role of the registers
was limted to a briefing on the details of the agreenment after
it had already been negotiated. As the registers were not
utilized in a confidential capacity, as that term has been
defined by the Board, even nore attenuated were the roles of the
deputy registers in the collective bargai ning process.

The county specifically argues that the deputy registers
were involved in the budget process for their respective offices
and thus were privy to the county’s position on future salary
increases or a range of future salary increases. Both deputy
regi sters have helped their registers in creating a budget for
their respective offices. Due to the recent absence of the
regi ster of probate, the deputy register of probate was heavily
involved in creating the budget for both 2003 and 2004. |In nost
years, however, the budget was created using wage increases
al ready established in existing collective bargaining agreenents
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(Tr. at 19, 47, 94). This is not “confidential” information,
even in the usual nmeaning of that term In at |east one
instance, prior to the ratification of the current collective

bar gai ni ng agreenent, the registers and the deputy registers were
given a salary target or range with which to work in creating the
budget. This is sumarized in the follow ng testinony of the
deputy register of deeds:

Q Now, let’s focus upon your role within the
budgetary process. As | understand it, you have been
active in assisting the various registers of deeds in
the preparation of the budget?

A Yes.

Q ay. And that has been happening for a nunber of
years?

A, Yes.

Q Right. And so even going back five, six years from
the present, you were actively involved in that?

A Yes.

Q Right. 1In the course of that tine period then you
were--you were nade privy to the different nonies
potentially being set aside for wages for enployees in
t he prospective cal endar year, is that right?

A. It’s done by contract, yes.

Q Right. But there was a tine period in which there
was no contract in place during your tenure, is that
right?

A. W were given--we were given by the conmm ssioners,
David the county manager woul d give us a percentage and
that’s what we woul d use.

Q Okay. And so, you know, going back to the tine
period that the first collective bargaining agreenent
was negotiated, at that point in tinme they gave you
ranges that they wanted you to operate within for
putting together your budget for your staff office.

A Yes.

Q Is that right? And simlarly at the tinme of the
negoti ation of the nost recent contract in the fall of
2001, at that sanme tine they gave you the range that
they were projecting that they wanted to fall within
for the upcom ng year with the new contract, is that
right?

A Yes.

Q And so they gave you access to the financia

i nformati on about what they were projecting the wages
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to be.
A. Yes.

Tr. at 94-95.

It is not at all clear to the hearing exam ner that this type of
projected salary target or range is a piece of “confidential”
negotiation information. At nost, it was a guess as to what

sal ary increases, or range of increases, mght ultinately be
negoti ated for the enployees sinply so that a budget could be
submtted in a tinely fashion before the agreenent was ratifi ed.
Further, the county budget process is not shrouded in secrecy.
See 30-A MR S.A 8 833. The county nmanager testified that he
did not advise the deputy register that such information was
confidential, or that it could not be shared with anyone. Tr. at
149. Access to such limted informati on on such an infrequent
basis did not nake either deputy register a confidential
enployee. Cf. State of Maine and MSEA, No. 82-A-02, slip op. at
13-14 (the role of chief of data processing and systens as the

excl usi ve enpl oyee providing costing data for proposals during
bargaining is the type of significant though infrequent duty that
justifies exclusion as a confidential enployee).?

In addition to the relevant collective bargaining
agreenents, the county conm ssioners have created all personnel
policies for county enployees. The county manager is effectively

2The county appears to be arguing that this prospective salary
target or scale was given on a nunber of occasions to the deputy
registers. For instance, the county manager testified that he gave
this type of wage information to “registry of deeds and the registry
of probate” at tines prior to 2003, and that he gave this type of wage
information to the deputy register of probate in 2003 (due to the
absence of the register). Tr. at 140. In 2003, however, the current
col | ective bargai ni ng agreenent was in effect and the salaries would
have been based upon the negotiated agreement, not upon any
confidential information. The providing of a salary target or scale
was therefore nost logically done prior to the current agreenent being
negoti ated, sonetine in 2001, and not on nunerous occasi ons.
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the chief adm nistrator for the county on personnel matters on a
day-to-day basis. Neither deputy register is permanently
assigned to “render advice on a regularly assigned basis to

managenent personnel on | abor relations natters.” State of Mine
and MSEA, No. 82-A-02, slip op. at 6-7. Not even the registers
of the probate and deeds offices are so assigned; therefore, it
is irrelevant that the deputy registers sonetinmes act in the
pl ace of the registers.

Bot h deputy registers performmany other duties conmensurate
with their supervisory roles, and such duties increase when
ei ther deputy register acts in the place of the register. These
duties include witing enployee eval uati ons, reconmendi ng the
redi stribution of duties anongst enpl oyees, recommendi ng the need
for additional staff, and ensuring that vacancies are filled in
conpliance wth the collective bargaining agreenent. However,
all of these duties fall squarely within the paraneters of
adm ni stering the contract and the personnel policies of the
enpl oyer, which are beyond the scope of the confidenti al
exception. The Board has found repeatedly that contract
adm ni stration duties do not make an enpl oyee a confidenti al
enpl oyee. State of Maine and Maine State Enpl oyees Associ ation,

No. 82-A-02, slip op. at 25, 27 (handling of grievance files,

mai nt ai ni ng personnel files, handling worker’s conpensation
claims, maintaining seniority lists and sick tine records are not
confidential functions); State of Miine and MSEA, No. 78-A-09,
slip op. at 7-8 (MLRB Mar. 2, 1979) (captains and |ieutenants in
state police are not confidential enployees; they are supervisors

and contract adm nistrators, but not collective bargai ning or

| abor relations advisors to the bureau); AFSCME and Town of
Sanford, No. 92-UD-03, slip op. at 37-38 (M.RB Feb. 21, 1992),
aff’d, No. 92-UDA-03 (MLRB May 7, 1992) (perform ng general
supervi sory and nanagenent duties and providing information about
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matters to be addressed in collective bargaini ng agreenent
insufficient for confidential designation).

Most of the enployer’s argunments for finding the deputy
registers to be confidential enployees actually relate to the
supervisory duties of the deputy registers. The enployer is
naturally concerned that the registers be free to confide in
their deputy registers about personnel matters, and that the
deputy registers be free of conflict in acting as supervisors.
However, these types of concerns have been addressed by the
creation of a separate supervisory unit, not by finding that
supervi sors are confidential enployees.® Keeping a bargaining
unit of supervisors separate fromtheir subordinate enpl oyees can
act to mnimze conflicts of interest between supervisors and
subordi nat e enpl oyees and to | essen conflicts of loyalty for
supervi sors between the duty to their enployer and all egiance to
fellow unit nmenbers. Town of Kennebunk and Teansters Local Union
No. 48, No. 83-A-01 (MLRB Cct. 4, 1982) (affirm ng the creation
of a police supervisory unit consisting of |ieutenants and

corporals); Teamsters Local Union No. 48 and Boot hbay Harbor
Water System No. 82-UD-29 (MLRB May 11, 1982) (creating a
supervi sory unit consisting of water systemforeman). As the

3The supervisory criteria contained in Sec. 966(1)— scheduling,
assi gni ng, overseeing and revi ewing the work of subordinate enpl oyees,
or performng such duties as are distinct and dissimlar fromthose
performed by the enpl oyees supervi sed, or exercising judgnent in
adj usting grievances, applying other established personnel policies
and procedures and in enforcing a collective bargaini ng agreenent or
establishing or participating in the establishnment of perfornmance
standards for subordi nate enpl oyees and taking corrective neasures to
i npl ement those standards--are set forth in order to facilitate the
formati on of bargaining units conposed entirely of supervisory
personnel. Town of Kennebunk and Teansters Local Union No. 48,
No. 83-A-01, slip op. at 5 (MRB Oct. 4, 1982). The Board has
specifically equated supervisory duties with contract adm nistration
duties (and therefore those duties which do not contribute to a
finding that the enployee is a confidential enployee). State of Mine
and MSEA, No. 82-A-02, slip op. at 7.
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union here is petitioning for a separate bargaining unit for the
supervi sors, such concerns of the enployer have been addressed.
These concerns are sinply inapposite to the issue of whether

t hese supervisory enpl oyees are confidential enployees.

I n conclusion, neither the deputy register of deeds nor the
deputy register of probate is a “confidential” enployee as
defined in Sec. 962(6)(C) as neither position is permanently
assigned to collective bargaining or to render advice on a
regul arly assigned basis to managenent personnel on | abor
relati ons matters.

Community of |nterest

Havi ng found that the deputy registers are not excluded from
the definition of “public enployee” under the MPELRL, the issue
remai ns whet her the two positions share a conmunity of interest.
As the Law Court has recogni zed, there are two fundanent al
pur poses of the MPELRL: to protect enployees’ right to self-
organi zation and to pronote the voluntary adjustnment of their
terns of enploynent. Lewi ston Firefighters Ass'n, Local 785,
|AFF v. City of Lew ston, 354 A 2d 154, 160 (Me. 1976). Coherent
bargaining units with a clear and identifiable community of

interest are essential to both of these objectives. The

requi rement that the hearing exam ner exam ne the extent of the
community of interest was explained by the Board over 20 years
ago, and is still valid today:

Title 26 MR S.A. 8 966(2) requires that the hearing
exam ner consi der whether a clear and identifiable
community of interest exists between the positions in
guestion so that potential conflicts of interest anong

bar gai ni ng unit nenbers during negotiations will be
m nimzed. Enployees with widely different duties,
trai ni ng, supervision, job locations, etc., will in

many cases have widely different collective bargaining
obj ectives and expectations. These different
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obj ectives and expectations during negotiations can
result in conflicts of interest anmong bargai ning unit
menbers. Such conflicts often conplicate, delay and
frustrate the bargai ning process.

AFSCME and City of Brewer, No. 79-A-01, slip op. at 4 (MRB
Qct. 17, 1979).

I n determ ni ng whet her enpl oyees share the requisite
"comunity of interest” in matters subject to collective
bargai ning, the follow ng factors, at a m ninum nust be
considered: (1) simlarity in the kind of work perforned; (2)
comon supervi sion and determ nation of |abor relations policy;
(3) simlarity in the scale and manner of determ ning earnings;
(4) simlarity in enploynment benefits, hours of work and ot her
terms and conditions of enploynent; (5) simlarity in the
qgualifications, skills and training anong the enpl oyees; (6)
frequency of contact or interchange anong the enpl oyees; (7)
geographic proximty; (8) history of collective bargaining; (9)
desires of the affected enpl oyees; (10) extent of union
organi zation; and (11) the enployer’s organi zational structure.
Chap. 11, 8 22(3) of the Board Rules. It is well established
that the hearing examner’s duty is to "determ ne whether the
unit proposed by the petitioner is an appropriate one, not
whet her the proposed unit is the nost appropriate unit." Town of
Yarnouth and Teansters Local Union No. 48, No. 80-A-04, slip op.
at 4 (M.RB June 16, 1980). The enpl oyees’ right to self-
organi zation is best protected when their judgnment on the

appropriate unit is respected, as long as the positions share the
comunity of interest required by 8 966(2). Portland Adm nis-

trative Enployees Ass’n and Portland Superintending School
Comm ttee, No. 86-UD-14, slip op. at 28 (M.RB Cct. 27, 1986),
aff’d, No. 87-A-03 (M.RB May 29, 1987).

Wth this guidance in mnd, the hearing exanm ner wl|
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address the conmunity of interest factors, in turn, bel ow

(1) Simlarity in kind of work perforned. The work of the
two deputy registers differs on a day-to-day basis because the
basi c functions of the probate office and the deeds office
differ. Because the probate office is connected directly to the
probate court, the register and deputy register of probate are
call ed upon to prepare matters for court (docketing, filing,
etc.). In many basic ways, however, the deputy registers
function in a simlar capacity in their respective offices.

Both performvarious front-line functions in their offices,
handl i ng various docunents and | egal filings, answering
guestions, and dealing with the public. Both are supervisors in
their offices, addressing questions for subordinates and
perform ng other supervisory tasks, especially when such tasks
are not perforned by the registers. Both may act in the place of
the registers in their absence.

The Board has recognized that "simlarity of work" does not
mean identical work. As the executive director has noted in a
previ ous deci sion, Auburn Education Ass’ n/ MTA/ NEA and Auburn
School Conmittee, No. 91-UD-03, slip op. at 11 (Feb. 27, 1991):

In conparing the nature of the work being perforned by
t he various classifications under consideration, the
essence or basic type of the functions being perforned
is far nore inportant than the details of each
position’s work responsibilities. Inherent in the

exi stence of separate job classifications is a
difference in the specific work assignment of each

cl assification; however, such differences do not
preclude the inclusion of various classifications in

t he sane bargaining unit.

Bargaining units with very diverse individual positions have been
approved, as long as the positions have sonme conmonal ity (such as
supporting the educational process or providing the basic
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nmuni ci pal services for a town).* The county general governnent
unit consists of front-1line enployees of both the probate and
deeds offices, as well as other departnments of the County, yet
has been able to function as a group and negoti ate agreenents
with the enpl oyer. Conpared to the work that positions in these
types of units perform the kind of work that the deputy

regi sters of deeds and probate performis actually quite simlar.

(2) Common supervision and determ nation of |abor relations
policy. The deputy registers are directly supervised by their
respective registers. The deputy register of probate al so
recei ves additional supervision fromthe probate judge in sone
matters. As both deputy registers are al so county enpl oyees,
however, the terns of their enploynment are governed by the county
conm ssioners (who act in conjunction with the county manager).
The | abor relations policy as it relates to the positions is
uni form for both positions, based upon county personnel policies.
Therefore, ultimte supervision and determ nation of |abor
relations policy is common.

(3) Simlarity in scale and nanner of determ ning earnings.
The deputy registers are both salaried enpl oyees. Both have the
same base | evel of salary, except that the deputy register of

‘See, e.0., Granite City Enployees Ass’'n and City of Hallowell,
No. 01-UD-04 (M.RB May 23, 2001) (approving unit consisting of deputy
city clerk, code enforcenent officer, janitor, deputy police chief,
police officers, highway foreman, equi pnent operators and | aborer);
East Grand Teachers’ Ass’ n/ MITA/ NEA and MSAD No. 14 Board of Directors,
No. 92-UD-01 (MLRB Cct. 1, 1991) (approving a unit consisting of
t eachers’ aides, school secretaries, the food service director, bus
drivers and custodi ans); Bangor Firefighters Ass'n, Local 772 and City
of Bangor, No. 89-UD 06 (MRB Jan. 26, 1989) (approving the accretion
of a nechanic to a unit consisting of firefighters, dispatchers and
i nspection officers).
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probate is paid $1000 nore per year in recognition of her
| ongevity as a county enployee. Neither deputy register is paid
nore when acting in the place of the register when those absences
have been of the usual variety (absences of the register based on
vacation, famly enmergency, etc.)

Bot h deputy registers have been paid the salary of the
regi ster under unusual circunstances. The deputy register of
deeds was, for a period, the acting register follow ng the death
of the register of deeds. The deputy register of probate is now
bei ng paid a nmuch higher salary ($10,000 nore per year) due to
the continuing and | engthy absence of the register, originally
pursuant to an order of the probate judge. However, this
situation is inherently tenporary and it is the base sal aries of
t he deputy register positions which should be conpared.
Qbvi ously, both deputy registers may negotiate an increase in
salary when they are acting in the place of the registers for
| engthy periods of tinme. Their interests appear to be simlar in
this regard.

(4) Simlarity in enploynment benefits, hours of work and
other ternms and conditions of enploynent. The deputy registers
are provided the sanme benefits and terns and conditions of
enpl oyment pursuant to county personnel policies. They both have
t he sanme hours of work.

(5) Simlarity in the qualifications, skills and training.
Both deputy registers are required to have different types of
know edge (presumably either through education or training)
relevant to the different type of work perforned in the probate
and the deeds offices. For instance, the deputy register of
probate is required to have extensive know edge of probate |aws
and court rules and procedures. However, the generalized
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qualifications, skills and training required for each job are
quite simlar. A review of the job description for the deputy
regi ster of probate lists a variety of know edge and skills that
are required for either job, such as know edge of clerical
procedures, ability to prepare correspondence and mai ntain
records, ability to research, locate, interpret and apply records
information, and ability to maintain effective working
relationships with co-workers, the public and attorneys.
Apparently, neither position requires any specific college or
speci al i zed degree.

(6) Frequency of contact anong enpl oyees. Both deputy
registers work in the same building, on separate floors. They
have contact one or two tinmes per week regardi ng nutual work-
related matters (real estate matters connected with probate
matters), or they speak over the tel ephone. They al so may speak
wi th each regardi ng budget issues of their respective depart-
ments. Their contact is certainly frequent enough to all ow
i nterchange of ideas if they were to be in the sane bargaini ng
unit.

(7) Geographic proximty. See discussion is section (6),
above.

(8) Collective bargaining history. The positions at issue
have never been organized in a bargaining unit. This factor
nei t her supports nor underm nes a finding of conmunity of
i nterest.

(9) Desires of enployees. Both incunbents have expressed
an interest in joining the bargaining unit and engaging in
col l ective bargaining with the county. This factor is weighed
heavily (even when other factors do not so clearly support a
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finding of community of interest), since the MPELRL directs the
Board to insure to enployees the fullest freedomin exercising
their collective bargaining rights. Auburn School Committee v.
Auburn Education Ass’n/ MEA/ NEA, No. 91-UDA-01, slip op. at 3
(M.RB May 8, 1991).

(10) Extent of organization. All of the regular enpl oyees
of the deeds and probate offices are, along with various other
county enpl oyees, in a general government bargaining unit
represented by MSEA. There are four other bargaining units for
patrol, corrections and communi cations. Notably, two of these
bargai ning units are for supervisory enpl oyees (corrections
supervisory and a captains unit). The proposed unit here would
constitute a supervisory unit for general governnent enpl oyees.

(11) Enployer’s organizational structure. The general
government bargaining unit already cuts across various
departrmental lines in the county’s organizational structure.
Bot h deputy registers hold the sane | evel of position within the
hi erarchy.

I n conclusion, nost of the factors strongly support a
finding that the deputy registers of probate and deeds share a
community of interest with each other. Even if this were not so,
t he hearing exam ner would need to give weight to the fact that
the proposed unit is a supervisory unit. |f the community of
interest factors were applied too narrowmy, it could be found
that the deputy registers share a clearer community of interest
wi th the subordi nate enpl oyees of their respective offices than
wi th each other (based on simlarity of work, supervision, etc.)
It must be assuned that the enployer would prefer to have the
deputy registers in a bargaining unit separate fromthe bargain-
ing unit of subordinate enpl oyees, as the union has petitioned.
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ORDER

On the basis of the foregoing facts and di scussi on and
pursuant to the provisions of 26 MR S. AL 8 966, the follow ng
described unit is held to be appropriate for purposes of
col | ective bargai ning:

| NCLUDED: Deputy Register of Probate and Deputy Register
of Deeds.

EXCLUDED: All other enployees of the County of York.

A bargai ning agent election for this unit will be conducted
forthwth.

Dat ed at Augusta, Maine, this 30th day of March, 2004.

MAI NE LABOR RELATI ONS BOARD

Dyan M Dytt ner
Heari ng Exam ner

The parties are hereby advised of their right, pursuant to

26 MR S. A 8 968(4), to appeal this report to the Maine Labor
Rel ations Board. To initiate such an appeal, the party seeking
appel late review nust file a notice of appeal with the Board
within fifteen (15) days of the date of issuance of this report.
See Chapter 10 and Chap. 11 8 30 of the Board Rul es.
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