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PROCEDURAL HI STORY

This unit clarification proceeding was initiated on April 4,
2005, when Nancy Hudak, MEA Uni Serv Director, representing the
Ashl and Area Teachers Associ ati on/ MEA/ NEA (“Association”), filed
a Petition for Unit Carification with the Maine Labor Rel ations
Board (“Board”) for a determ nation whether part-tinme certified
personnel should be added to the MSAD No. 32 certified personnel
bargai ning unit pursuant to 26 MR S. A. 8§ 966(3) of the Minicipa
Publ i ¢ Enpl oyees Labor Relations Law (“MPELRL”). On April 15,
2005, the MSAD No. 32 Board of Directors (“District” or
"enployer") filed a tinmely response to this petition. A hearing
notice was issued on June 7, 2005, and was posted for the benefit
of affected enployees. The hearing exam ner conducted a pre-
hearing conference by tel ephone in this matter on June 29, 2005.
The hearing was conducted on July 6, 2005. The Associ ation was
represented by Ms. Hudak. The District was represented by
S. Canpbell Badger, Esq. The parties were afforded ful
opportunity to exam ne and cross-exam ne wi tnesses, and to
present evidence. The follow ng witnesses were presented at the
hearing: for the Association, Peter Bel skis, teacher and
Associ ation president; for the District, Superintendent Roland



Caron. The party representatives presented oral closing
argunents at the hearing, and also witten closing argunents
followi ng the conclusion of the hearing. The briefing schedule
was conpl ete on Septenber 7, 2005.

Wil e the bargaining unit here contains some non-teaching
certified enployees (such as librarians), the hearing exam ner
will sonmetines refer to the positions in the unit as “teachers.”
This is neant to include all certified personnel wthin the
meani ng of the parties’ collective bargaini ng agreenent.

JURI SDI CT1 ON

The jurisdiction of the executive director or his designated
heari ng exam ner to hear this matter and nmake a determ nation
lies in 26 MR S.A. 8 966(1) and (3). The subsequent references
in this Report are all to Title 26, M ne Revised Statutes
Annot at ed.

EXH BI TS

The foll owi ng Associ ation exhibits were introduced w t hout
objection of the District:

Exhi bit No. Titl e/ Description
A1 School Board Agenda 5/23/05
A-4 Beaul i er sal ary agreenent 04-05
A-5 Cyr sal ary agreenent 04-05
A-7 Hai nes sal ary agreenment 04-05
A- 8 AATA dues |i st
A-9 Car son MEA nmenbership form 8/ 01
A-10 MEA roster 02-03
A-11 MEA roster 03-04
A-12 Arndt MEA nmenbership form 8/ 03
A- 13 MEA roster 04-05
A- 14 Seniority list 04-05
A- 15 Note w librarian contracts

The following District exhibits were introduced wi thout
obj ection of the Association:



B-1 Form 1 dated 8/22/74

B-2 Form 1 dated 11/11/71

B-3 Arndt probationary teacher contract 02-03

B-4 Arndt enpl oynent stipul ation 8/ 04

B-5 Carson probationary teacher contract 01-02

B-6 Carson probationary teacher contract 02-03

B-7 Cyr sal ary agreenent 04-05

B-8 Cyr probationary teacher contract 93-94

B-9 Bradbury probationary nedi a speciali st
contract 01-02

B- 10 Graham admi ni strator’s contract 00-01

B- 11 Bushey adm nistrator’s contract 92-94

B-12 Farrin probationary director of nedia
services contract 88-89

B- 13 Seniority list 04-05

B-14 Seniority list 03-04

B- 15 Seniority list 02-03

B- 16 Seniority list 01-02

B- 17 Seniority list 93-94

B- 18 Seniority list 88-89

B- 19 MEA CGover nance

B- 20 MEA Constitution

The follow ng joint exhibits were introduced:

Col | ective Bargai ni ng Agreenent 04-06

J-1
J-2 Col | ective Bargaini ng Agreenent 01-04

ST1 PULATI ONS

The parties stipulated to the followng facts (in these
stipulations, the term*“Board” refers to the enployer, not to the
M_RB)

1. The current Collective Bargai ni ng Agreenment Recognition
Clause (Article Il) reads, “The Board hereby recogni zes the
Associ ation as the exclusive bargai ning agent as defined in
26 MR S. A section 962(2) for the entire group of full tine
certified personnel having nore than six (6) nonths service in
the District, excluding the Superintendent, Principals, Assistant
Princi pal, and Supervisors.

Unl ess otherwi se indicated, the term*“teacher”, when used
hereinafter in this Agreenent, shall refer to all professional
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enpl oyees represented by the Association in the negotiating unit
as above defined.”

2. MBAD #32 is a public enployer.

3. The first (teachers) Collective Bargaini ng Agreenent went

into effect “...as of the beginning of the 1973-74 school year.”

4. A Form1 was filed with the Mii ne Labor Rel ati ons Board on
Novenber 11, 1971, describing the bargaining unit as including
“classroomteachers, guidance counselors, librarians, special
education teachers and vocational education teachers”.

5. On August 22, 1974, the parties filed a second Form 1,
describing the bargaining unit as follows: “The entire group of
full time certified personnel having nore than six (6) nonths’
service in the District, excluding the Superintendent, Assistant
Superintendent, Principals, Assistant Principals, and
Supervisors.”

6. During the 2001-02 and 2002-03 school years, the district
enpl oyed a hal f-tinme Math/ Spani sh teacher.

7. The 2004-06 collective bargaining agreenment was ratified by
the parties in April, 2005. Final signatures were affixed on
June 24, 2005.

8. During the negotiations for the nost recent collective

bar gai ni ng agreenent, the Association proposed changi ng the
recognition clause to include part-tine teaching positions in the
bar gai ni ng unit.

9. Before the parties reached inpasse, the Board demanded the
Associ ation renove the proposal to include part-tine teachers
fromthe table as a perm ssive subject.



10. I n August, 2004, the individual who previously held the

Li brarian position was given a contract for a part-tine Pre-K
through 12 “Library Consultant” position. Previously, the

Li brary/ Medi a Speci alist position had been a full time position.

11. The position’s 2004-05 sal ary agreenent provided salary and
benefits simlar to, but not the sanme as, those of full-tine
t eachers.

12. Said individual has since resigned fromthe district.

13. On May 17, the Board accepted a tentative 2005-06 school
budget whi ch woul d have reduced several full-tinme positions to
part-tine.

14. The Board ultimately approved a school budget for the 2005-
06 school year that did not result in the reduction of full tinme
positions to part-tinme positions.

15. The 2004-05 CBA contains the follow ng new | anguage in
regards to Reduction in Force: “Wenever it beconmes the intention
of the adm nistration of MSAD #32 to recomrend the elimnation of

a teaching position or a part thereof,

16. SAD #32 has two buildings in Ashland, less than 1/4 nmle
from each ot her.

Al t hough for the purposes of this Unit Clarification the
Board declines to categorize part-time positions as being within
the teachers bargaining unit, the parties agree that should part-
time positions be so categorized in the future, like full-tinme
t eachers:

17. Part-tinme teachers would not have an adm nistrative role in
col | ective bargaining for the Teacher Collective Bargaining
Agr eenent s.



18. Part-tinme teachers would make no personal decisions to hire,
pronote, discharge or discipline enployees or effectively
recomend such personnel actions.

19. Part-tinme teachers would have no significant duties in the
observation and eval uation of enpl oyees where such observations
and eval uations play a substantial role in reappointnent, non-
reappoi ntnent, grant of continuing contract status, award of
merit pay or pronotion

20. Part-tine teachers would not exercise independent judgnment
in the ranking of subordinates for the purposes of establishing
an order of lay-off or re-call beyond nerely ranking by
seniority.

21. Part-tinme teachers would have no significant discretion in
the promul gati on or execution of a working budgetary docunent for
an area of responsibility.

22. Part-tinme teachers would have no non-mnisterial ability to
grant or deny the use of vacation, sick, bereavenent, educational
or other |eaves of absence.

23. Part-tinme teachers would have no settlenent authority in
grievance procedures.

24. Part-tine teachers would be perform ng professional work
identical to full-time teachers in MSAD #32.

25. Part-tinme teachers would be supervised by the school
Princi pal s.

26. Part-tinme teachers would have simlar qualifications, skills
and training to full-tine teachers in NMSAD #32.

27. Part-tinme teachers would have frequent contact with full-
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time teachers and ot her SAD #32 staff nenbers.

FI NDI NGS OF FACT

1. The Association is the certified bargai ning agent for the
bar gai ni ng unit consisting of the foll ow ng MSAD No. 32

enpl oyees: the entire group of full-tinme certified personnel
having nore than six (6) nonths’ service in the D strict,

excl udi ng the Superintendent, Principals, Assistant Principal,
and Supervi sors.

2. On July 3, 1974, during the termof the parties’ collective
bar gai ni ng agreenent, the enployer filed a Petition for Unit

Det erm nati on, seeking to exclude the position of Assistant
Principal fromthe bargaining unit. A unit determ nation hearing
was scheduled in the matter, but not conduct ed.

3. The parties filed an Agreenent on Appropriate Bargaining
Unit on August 22, 1974, (further described in Stipulation No. 5)
which, in part, excluded the Assistant Principal position from

t he bargai ning unit.

4. Each school year, the District produces a seniority list of
certified personnel. The list is either posted or passed around,
and enpl oyees are asked to nake any corrections to the I|ist.
Article 6 of the parties’ collective bargaining agreenent ("“CBA”)
defines “seniority”; the article requires the enployer to provide
to the Association and post a seniority list each year no | ater

t han Novenber 30.

5. The District has rarely enpl oyed teachers on a part-tine
basis. Around 1993, one teacher (Linda Caron) was enployed for a
year or two at sixth-sevenths or five-sevenths tinme. M. Caron’s
name was on the seniority list dated August 26, 1993, with a hire
date given as August 9, 1993 (B-17).

6. During the 2001-2002 school year, the District enployed a
hal f-time math teacher (Peg Carson). M. Carson was given a
probati onary teacher’s enpl oynent contract for the year (B-5).
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This was the "standard contract” given to all probationary
teachers, including full-time probationary teachers, during the
first two years of enploynment. In the contract, Ms. Carson was
pai d one-half of the annual salary rate as provided in the

col | ective bargai ning agreenent.

7. During the 2002-2003 school year, the District enployed

Ms. Carson as a half-tinme math/ Spanish teacher. She was again
given a standard probationary teacher’s contract for the year.

8. When Ms. Carson worked for the District, she al so worked

hal f-time for another school district. M. Carson asked the
Associ ation president whether she could arrange to pay half of

t he Associ ation dues during her enploynent. The Association
presi dent spoke with personnel fromthe District’s central office
about this, and the enployer thereafter deducted half dues from
her sal ary.

9. Ms. Carson’s nanme was not on the seniority lists produced in
Sept enber, 2001, or in Septenber, 2002.

10. During the 2002-2003 school year, the District enployed a
full-time nedia specialist (Melissa Arndt). Media specialist (or
librarian) was a position requiring certification, and was
therefore a bargaining unit position. M. Arndt had
"conditional" certification for this position. M. Arndt was

gi ven the standard probationary teacher’s contract, paying the
annual salary rate as provided in the collective bargaining
agreenent (B-3).

11. M. Arndt was al so enployed on a full-time basis in the sane
position by the District during the 2003-2004 school year. She
was again given a standard probationary teacher’s contract.

12. During the 2004-2005 school year, the District offered

Ms. Arndt only a half-tinme position. M. Arndt had not fulfilled
all the requirenments to maintain her "conditional" certificate.
However, the primary reason the District offered her only a half-
time position was budget constraints (Tr. at 91). Under a
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revi sed state school funding formula ("Essential Prograns and
Services"), the District student popul ati on was deenmed too snal
to warrant a full-tinme nedia specialist.

13. Ms. Arndt was given a witten "enpl oynent stipulation" for
t he 2004- 2005 school year as a library consultant (B-4). This
stipulation was not in the formof a standard teacher’s contract
in the District. The stipulation identified the nunber of days
Ms. Arndt was to work as 90, with a daily rate of remuneration
14. Ms. Arndt had Association dues deducted in 2002-2003 and
2003-2004. She continued to have dues deducted in 2004- 2005
after her position was changed to a half-tinme |ibrary consultant.
However, sonetine after the first pay period of the 2004-2005
school year, the District refused to deduct the Associ ation dues
any |longer from her sal ary.

15. M. Arndt’s nanme appeared on the Septenber, 2002, and the
Sept enber, 2003, seniority lists. Her nane did not appear on the
Sept enber, 2004, seniority list.

16. Ms. Arndt resigned fromher half-tine position around
January, 2005. She no longer works for the District.

17. The District has enployed Janice Cyr since 1993. She is
currently enpl oyed as a speech/| anguage pat hol ogi st. She has a
prof essional |icense as a speech/| anguage pat hol ogi st. She does
not currently have a teacher’s certification fromthe state
Depart nment of Educati on.

18. Ms. Cyr was initially hired by the District as a teacher of
speech/ 1 anguage. She was given the standard probationary
teacher’s contract for the 1993-1994 school year (B-8). For the
school year 2004-2005, she was given a “notification of annual
salary rate,” which is a standard docunent given to teachers who
have conpleted their probation (B-7). This notification read, in
part:

You are hereby notified that the salary
schedul e of the collective bargaining
agreenent provides an annual rate of $42,224*
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payable in 26 installnments for the school

year begi nni ng August 19, 2004, and endi ng

August 31, 2005...I1t is understood that the

salary is for step M15 of the 2003-2004

sal ary schedule. [*2004-2005 salary to be

determ ned by negoti ations between the

parties pursuant of Chapter 9A, Title 26

VRSA]
19. M. Cyr works for the District on a part-tine basis (three-
fifths tinme). She has worked part-tine for at least the |last six
years (since the present superintendent has been enpl oyed by the
District), possibly during her entire period of enploynent.
Ms. Cyr is paid the equivalent of a full-time teacher’s salary
under the coll ective bargaining agreenent, based on her years of
enpl oynment and educati on.
20. Ms. Cyr’s nane has appeared on all post-1993 seniority lists
submtted into evidence (1993, 2001, 2002, 2003, and 2004).
21. During many years of her enploynent, Ms. Cyr elected to have
Associ ati on dues deducted from her salary. Several years ago,
Ms. Cyr advised the Association president that since she bel onged
t o anot her professional association that provided insurance to
her, she no | onger wi shed to pay Association dues. Thereafter,
the District stopped deducting Association dues from her sal ary.
22. For over 13 years, the District has enpl oyed Susan Beaul i er
as a full-tinme teacher holding two half-time positions
(gifted/talented and art). |In the 2004-2005 school year, she was
given a standard notification of annual salary rate, simlar in
formand | anguage to the one given to Ms. Cyr.
23. At the end of the 2004-2005 school year, the positions of
Ms. Beaulier and several other full-time teachers were threatened
to be reduced to part-tinme (positions elimnated, and repl aced
with a part-tinme position). This was due to budget constraints
under the school funding formula. This generated considerable
attention fromparents and citizens, and the school board decided

to add noney to the proposed budget in order to maintain the
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teachers at a full-tine level. This budget was passed, and the
t hreat ened reductions to part-tine teaching positions did not
occur.

24. The superintendent is concerned that due to the school
funding forrmula and the student population, there will be

i ncreased pressure on the District in the future to either reduce
full -time positions to part-tine, or to hire part-tine teachers
(Tr. at 89).

25. Sonme District enployees are given an "adm nistrator’s
contract” of enploynment. These are for certain positions not in
the bargaining unit, and not held by enpl oyees with
certification. For instance, Kristen Graham was given an

adm ni strator’s contract when she was enployed as a nedi a
director for the 2000-2001 school year (B-10). M. G aham was
not a certified librarian. |f an enployee holds a certification,
they are generally given a standard teacher’s contract.

26. The constitution of the Miine Education Association
provides, in part, that menbership is open to all persons
actively engaged in the education profession or to persons
interested in advanci ng the cause of public education (B-19).

Dl SCUSSI ON

Section 966(3) of the MPELRL provides:

3. Unit clarification. Were there is a
certified or currently recogni zed bargai ni ng
representati ve and where the circunstances surroundi ng
the formation of an existing unit are alleged to have
changed sufficiently to warrant nodification in the
conposition of that bargaining unit, any public
enpl oyer or any recogni zed or certified bargaining
agent may file a petition for a unit clarification
provi ded that the parties are unable to agree on
appropriate nodifications and there is no question
concerning representation.

Chapter 11, 8 6(3) of the Board Rules repeats these statutory
requi renents and further provides that a unit clarification
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petition nay be denied if the petition requests the clarification

of unit placenent questions which could have been but were not

rai sed prior to the conclusion of negotiations which resulted in

an agreenent containing a bargaining unit description. The

parti es have stipulated that three of the four requirenents of

8§ 966(3) have been net: the Association is the certified

bar gai ni ng agent for the certified personnel bargaining unit,

the parties have been unable to reach agreenent on the issue of

whet her part-tine certified personnel should be part of the

bar gai ni ng unit, and no question exists concerning representa-

tion. The enployer has not argued that the petition should be

di sm ssed due to failure to preserve the issue during the nost

recent collective bargaining negotiations. 1In fact, the stipu-

| ations entered into by the parties (stips nos. 7-9) describe

the manner in which this issue was specifically raised by the

Associ ation but renmoved fromthe table as a perm ssive subject by

demand of the enployer. This petition was filed prior to the

ratification of the 2004-2006 coll ective bargai ni ng agreenent.
The parties do not agree, however, whether the fourth

requirenent of 8 966(3) is present in this matter; that is,

whet her the circunstances surrounding the formation of the

bar gai ni ng unit have changed sufficiently to warrant nodification

of the unit. The requirenent for changed circunstances is a

"threshold question” in a unit clarification proceeding. NMSAD

No. 14 and East Grand Teachers Association, No. 83-A-09, at 7

(MLRB Aug. 24, 1983). "The petitioner in unit clarification

proceedi ngs bears the burden of alleging the requisite change

and, further, of establishing the occurrence of said change in
the unit then at issue.” State of Miine and MSEA, No. 82-A-02,
at 16 (M.RB June 2, 1983) (Interim Order).

The creation of a new job classification normally neets the

requi renent of changed circunstances, as it is inpossible to
consider the bargaining unit status of a position before it
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exists. MSEA and State of Miine Departnent of Inland Fisheries
and Wldlife, Nos. 83-UC-43 and 91-UC-11, at 8 (M.RB May 4,
1993). Likew se, change of duties in a particular job

classification since the formation of the bargaining unit may
satisfy the changed circunstances threshold, particularly if

t hose changes in duties result in the enpl oyee becom ng excl uded
fromthe definition of a "public enployee" under the rel evant
state | abor relations law. State of Miine and MSEA, No. 91-UC
04, at 13-14 (M.RB Apr. 17, 1991). Such a change in duties nmay
result in the renoval of only one enpl oyee fromthe unit, not an

entire classification, as when one enpl oyee begins to perform
confidential duties. Lincoln Sanitary District and Teansters

Uni on Local 340, 92-UC-02, at 11-12 (M.RB Nov. 17, 1992). The
Board and hearing exam ners have found changed circunstances in a

wi de variety of unique circunstances, including others discussed
nmore fully later in this report. See, e.q. Gty of Bath and
Council 74, AFSCME, No. 81-A-01 (MLRB Dec. 15, 1980) (a change in
t he enpl oyer’ s organizational structure is sufficient to

establish changed circunstances); Town of Kittery and Teansters
Local Union 340, No. 91-UC- 12 (Feb. 4, 1991) (a change in
bar gai ni ng agent through decertification/bargaini ng agent

el ection is sufficient to establish changed circunstances).

Whet her or not the Association has established "changed
circunstances” in this matter is, indeed, a central question of
this case. The Association has presented several argunments on
this question. 1In the petition, the Association offered the
foll owi ng informati on regardi ng the changes all eged to have
occurred since the formation of the bargaining unit:

The parties began negotiations on a successor contract
in June, 2004. The Associ ation proposed the del etion
of the word "full-time" fromthe Recognition C ause.
During the sunmer of 2004, the full-tinme Librarian
position - a part of the bargaining unit - was reduced
to a part-tinme, non-bargaining unit position entitled
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"Li brary Consultant.™

In March, 2005, the parties were in mediation on the
successor contract when the Board denmanded that the
Association withdraw the issue of "part-tine" positions
bei ng included in the bargaining unit because it was a
per m ssi ve subject of bargaining.

In the oral closing argunent presented at the hearing in this
matter, the Association argued that the enployer’s recent

enpl oynent of part-tinme positions (positions held by Peggy
Carson, Melissa Arndt, and Janice Cyr), and the enpl oyer’s
announced pl ans, due to budget constraints, to either reduce
full-time positions to part-tine, or to hire part-tine positions,
constituted changed circunstances (Tr. at 96-97). Finally, in
witten closing argunent, the Association argued as foll ows:

Al though the typical Unit Carification revol ves around
an enployer’s creation of a new position - one kind of
"change in circunstances” - this case is sonewhat
different. Here, the changed circunstances was an

adj ustment of the | aw never nenorialized in either the
CBA' s Recognition Clause or a revised MLRB Form 1.
When the second Form 1l was witten in 1974, part-tinme
teachers were not permitted to be "public enployees,"”

| et al one nmenbers of a bargaining unit. The part-
timers were excluded by law, not "sinply by choice.”
Even had they not been so excluded, the parties’
behavi or since 1971 and 1974 toward part-tinme teachers
has changed. That the parties have traditionally

i ncluded part-tiners on admnistrativel y-produced
seniority lists and AATA Menbership rosters - despite
t he contract |anguage to the contrary - is inportant
evi dence of the nutual acknow edgnment of a change, if
not the formal docunmentation of one.

(Association Brief at 6, footnotes omtted).

In short, the Association has made several different
argunents regarding the existence of changed circunstances. At
| east one of those argunments can be rejected wthout nuch further
di scussion. As the enployer clearly established in its brief,
the original exclusion of part-tinme enployees fromthe definition
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of "public enployees” in the MPELRL was of brief |egislative
duration in 1969, and preceded the formation of this bargaining
unit in 1971.' Since this unit was created, part-tinme enpl oyees
coul d have been included in the bargaining unit (i.e., there was
no statutory basis for excluding such enpl oyees). Therefore,
that statutory change could not support a finding of changed
circunstances since the formation of the unit.

The "formation of the unit" here consisted of the filing of
two Agreenents on Bargaining Unit, one in 1971 and one in 1974.
Both parties argued about the significance of the wording of the
1974 Agreenent (stating, explicitly, that the unit consisted of
full-time certified personnel), but the hearing exam ner cannot
conclude much fromthis change that would assist in resolving the
i ssue presented here. There was sinply no evidence that part-
time certified personnel were enployed by the enployer in 1971
Wt hout the proof that part-tinme personnel were enployed or were
an issue to the parties, the lack of the use of the term"full-
time" in the 1971 Agreenent cannot be given undue significance
now—-it mght have been an oversight, or sinply a matter of no
importance to the parties at the tinme. In addition, the 1974
Agreenent was filed by the parties following a Petition for Unit
Determ nation filed by the enployer that was in no way connected
to the issue of part-tine personnel; the 1974 Agreenent appeared,
from Board records, to be the am cable resolution of that
petition. For purposes of determ ning the “circunstances
surroundi ng” the formation of this unit, the issue of part-tine
per sonnel appeared to have been a non-issue to the parties in the
early years of the bargaining unit. That has obvi ously changed
in recent years, however

'Exhibits A and B attached to the enpl oyer’s brief show that
part-time enpl oyees were excluded fromthe definition of “public
enpl oyee” in the MPELRL when it was first enacted in 1969, but the
excl usion was del eted by energency legislation in that sanme year.
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The Associ ation al so argues that anot her change of
ci rcunst ances since the formation of the unit is the enployer’s
present use of part-tine teachers or other certified personnel
or, at least, increased use of part-tinme personnel in recent
years. This argunent requires a close factual review of the
record, which establishes the follow ng:

. There was one teacher (Ms. Caron, the present
superintendent’s wi fe) who was enpl oyed around
1993 for a year or two on a slightly less than
full-time basis (six-sevenths or five-sevenths

tinme);?

. There was a teacher (Ms. Carson) enployed for two
years (2001-2002, 2002-2003), on a half-tine
basi s;

. There was a nedia specialist (Ms. Arndt) enpl oyed
for the 2004- 2005 school year on a half-tinme
basis, until she resigned m d-year;

. None of the above enpl oyees were enpl oyed by the
District at the time this petition was filed or
t hereafter;

. There is a speech/l anguage pathol ogi st (Ms. Cyr)
who has worked for the District for many years,
who wor ks three days per week but receives a
salary equivalent to a full-tinme teacher.

It is inmportant to note that the District argued that both
Ms. Arndt (in her last, part-tine year of enploynent) and Ms. Cyr
(currently, as a part-time enployed speech/| anguage pat hol ogi st)

2The superintendent also testified that he believed that there
was, prior to his enploynent, another teacher who was enpl oyed to
t each Spanish one period per day. There was little el se presented
upon which to base a finding of fact regarding this teacher
Furthernore, it is not clear that the Association is seeking to
include all part-tine teachers, even those who only work a few hours
per week. Despite this paucity of evidence, the District argued that
there has been a “practice” of creating part-tinme positions and
enpl oying part-tine teachers by the enployer (enployer’s brief at 7).
The hearing exam ner is mndful that the Association had the burden
here to establish changed circunstances. On the other hand, the
enpl oyer had full access to its own records of enploynment and, if
there was any history of hiring part-tinme teachers, the enpl oyer was
in the best position to provide evidence of that - but did not. |If
there was such a “practice,” it has only occurred in the |ast few
years, based on the evidence presented.
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were not "certified" personnel in the manner that termis used in
determ ni ng what positions are in the bargaining unit. This is
an i nportant point because non-certified personnel are sinply not
in the bargaining unit. |[If neither Ms. Arndt nor Ms. Cyr were
certified enployees, then the only recently-enployed part-tine
certified enpl oyee was Ms. Carson, who was | ast enpl oyed about
two years before the petition was filed. Wile it is possible
that Ms. Cyr was and is a "certified personnel™ enployed on a
part-tinme basis, the testinony presented on the point of the
meani ng of “certified” was conflicting and confusing. As the
Associ ation had the burden of show ng changed circunstances, and
the Association knew that the only part-time enpl oyee enpl oyed at
the tine this petition was filed and thereafter was Ms. Cyr, the
hearing officer will not wade through this confusion and give the
Associ ation the evidentiary "benefit of the doubt"” on this
inportant point. Wthout this, the enploynent of Ms. Carson on a
part-tinme basis over two years ago, with no clear evidence that
this will be a recurring event, is sinply insufficient to
establ i sh changed circunstances surrounding the formation of the
bargaining unit. Cf. MSAD No. 14 and East Grand Teachers Ass’n,
No. 83-A-09, at 8-10 (MLRB Aug. 24, 1983) (decisions regarding
bargai ning unit configuration can only be based upon present

duties, not a projection of future duties).

The hearing exam ner does, however, find the existence of
changed circunstances in another area: the enployer’s recent,
cl ear and unequi vocal position that part-tine certified personnel
are not in the bargaining unit (nost obviously expressed in the
| ast contract negotiations). This is a change because, prior to
the |l ast contract negotiations, the status of part-tinme certified
enpl oyees was far fromclear. The Association assunmed that part-
time teachers were in the unit, and the enployer’s actions in
this regard were inconsistent enough to warrant the Association’s
assunption. The enployer’s inconsistent actions fell into three
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cat egori es.

First, part-tinme certified personnel sonetinmes appeared on
the seniority list and sonmetinmes did not. The seniority |ist
clearly had significance under the collective bargaining
agreenent (the agreement provides that the enployer is to create
the list yearly; various rights in the agreenent are connected to
seniority). There is no question that the seniority list is to
contain bargaining unit nmenbers, and not other District
enpl oyees, and therefore signifies the group of enployees deened
to be in the bargaining unit by the enployer. Despite this,
part-time enpl oyees were sonetines on the |ist and sonetinmes were
not: M. Carson and Ms. Arndt (in her last year of enploynent,
when she was part-tine) were not on seniority lists. M. Caron
and Ms. Cyr were on seniority lists.

Second, the District sonetines deducted Associ ation dues
fromthe salary of part-tine certified personnel who indicated a
desire to belong to the Association, and sonetines did not.

Wiile it is true that, technically, anyone "interested in the
cause of advancing public education” can becone a nmenber of MEA
(B-20), the practice in the District was to deduct Association
dues fromthose bargaining unit enployees who elected to join the
Associ ation. The District deducted dues from Ms. Carson and

Ms. Cyr (until she elected not to pay dues) even though both

enpl oyees worked on a part-tinme basis. The District then refused
to deduct dues from Ms. Arndt shortly after she began working on
a part-time basis, even though she el ected to have dues deducted
t hroughout her previous two years of full-time enploynent.

Third, the District gave part-tine teachers and ot her
enpl oyees the sane types of enploynent contracts and sal ary
notifications as it gave to full-tine enpl oyees who were clearly
in the bargaining unit. For instance, M. Carson was given the
same standard probationary teacher’s contract for both years of
her part-tinme enploynent as full-tinme teachers were given. M.
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Cyr, a part-tinme enployee who the District maintains is not
certified within the neaning of the CBA was given the sane
notification of annual salary rate as full-tinme non-probationary
teachers were given. The |anguage and references in this latter
notification gave the clear inpression that Ms. Cyr was in the
bargai ning unit and that her salary was established pursuant to
the ternms of the CBA. The enployer offered these standard
teacher contracts to Ms. Carson and Ms. Cyr despite the fact that
they offered “adm nistrator’s contracts” and “enpl oynent
stipulations” to other enployees they naintained were not in the
bar gai ni ng unit.

By listing these inconsistencies, the hearing examner is
maki ng no finding about whether part-tinme certified personnel
were actually in the bargaining unit, despite the | anguage of the
recognition clause of the CBA. Under sone circunstances,
consi stent practice can be evidence of a nutual agreenent to
amend a contract. See Paul Coulonbe, et al., and Gty of South
Portland, No. 86-11, at 16-17 (M.RB Dec. 29, 1986) (actual duties
performed inconsistent with duties article). But that is not the

i ssue presented here, nor does the hearing exam ner have
jurisdiction to make a finding on this issue. The inconsistent
actions are sinply listed to contrast these anbi guous actions
with the District’s present clearly-expressed and unequi vocal
position that it does not consider part-tine certified personnel
to be in the unit. The District’s position was nade conpl etely
clear during the negotiations for the 2004-2006 collective

bar gai ni ng agreenent (ratified in April, 2005) that it would not
i nclude or consider part-tine certified personnel to be part of
the bargaining unit. As stipulated by the parties, the

Associ ation proposed during these negotiations a change to the
recognition clause to include part-tinme enployees, and the

enpl oyer demanded the renoval of the proposal as a perm ssive
subject. Through these recent negotiations, through the
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District’s response to the Association’s petition, and through
the District’s argunents here, the Association can no | onger be
in any doubt of the District’s position on this issue. It is
this new and cl earl y-expressed position which constitutes changed
ci rcunst ances here.

Wiile this may not be a "typical" case of changed
ci rcunst ances, the hearing exam ner finds support for this
determ nation in M.RB precedent. First and forenost, the Board
has found a renedy in the unit clarification process where it
appears that the petitioning party may be left with no other
remedy. For instance, in AFESCME Council 93 and State of Mine,
No. 89-UC-07 (M.LRB Aug. 10, 1990), aff’'d, No. 91-UCA-02 (MRB
Feb. 12, 1991), aff’d sub nom Bureau of Enpl oyee Rel ati ons and
M.RB, 611 A. 2d 59 (Me. 1992), the hearing exam ner considered the
state’s grow ng use of a "floating |abor pool" of nental health

wor kers who were eventual |y offered pernmanent enploynment, but

wi thout credit for time spent in non-permanent enploynent status,

t hus del aying the date on which the enpl oyees attained bargai ni ng
unit status. Because this pool of enployees was constantly
changi ng, but the dispute was a recurring one, a unit determ na-
tion (even if tinmely filed) was found to be inpracticable and a
case-by-case determ nation found to be a "procedural nightmare.”
No. 89-UC-07, at 27. The hearing exam ner found sufficient
changed circunstances to allow the matter to proceed as a unit
clarification, but also stated that the Board is enpowered and
required to resolve disputes over unit placenent, even if the
matter cannot neet the requirenments of a unit determi nation or a
unit clarification; otherwi se, the parties would be left w thout a
remedy. No. 89-UC-07 at 31. In Thonmaston and Teansters Local

Uni on 340, No. 90-UC- 03 (M.RB Aug. 30, 1989), the hearing exam ner
addr essed whet her the enployer could petition for the renoval of a

position per statutory exclusion, when that position had existed
since the inception of the unit and had remained in the unit by
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agreenent of the parties. Noting that neither a unit clarifica-
tion nor a unit determ nation were appropriate upon the facts
presented, the hearing exam ner neverthel ess suggested that where
t he enpl oyer had voluntarily granted bargaining unit status to a
non- publ i ¢ enpl oyee, and the bargai ni ng agent woul d not agree to
removal , an enpl oyer’s change of m nd m ght be a change sufficient
to satisfy §8 966(3), if the issue was raised and preserved in
negoti ati ons; otherw se, the enployer would be left wi th nothing
other than a "self-help remedy.” No. 90-UC- 03, at 14.

The present case presents a simlar dilema. Wile agreenent
of the parties is certainly the preferred nethod of determ ning
unit conposition, the enployer cannot be forced to agree to add
part-tinme positions to the bargaining unit as part of negotiations
(as the District has denonstrated). How, then, may the Associ a-
tion have a determ nation whether part-tine teachers belong in the
sane bargaining unit as full-tinme teachers? The District has
urged that the Association only be allowed to proceed by filing a
unit determ nation, with acconpanyi ng showing of interest. This
m ght be a | ogical way to proceed, but only if part-time certified
per sonnel happen to be enpl oyed during the wi ndow period of the
contract, or after expiration. Arguably, this has not happened in
recent years despite sone enploynent of part-tine teachers, and
may or nmay not happen in the future® The District has al so
argued that even if a part-tine certified teacher were to be
enpl oyed by the District, this would be a change of "degree" only,
and still not sufficient to support a finding of changed
ci rcunstances, so elimnating the possibility of this matter

5Thi s was another area where the District’s inconsistent
treatnent of part-tinme personnel in the past was inportant. |If the
Associ ati on had been aware that the District did not consider
Ms. Carson--an enpl oyee both parties agreed was a part-time certified
teacher in the 2001-2002 and 2002- 2003 school years--to be in the
bargaining unit, it may have proceeded differently, such as by
attenpting to secure a showing of interest fromher and filing a unit
determ nation petition.
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proceeding as a unit clarification (enployer’s brief at 7-8).
By finding changed circunstances here in the District’s declared
stance that part-tine certified personnel are not in the unit,
the Association wll have the opportunity to have the issue of
bar gai ni ng unit placenent addressed in the event that a part-tine
teacher is enployed in the future and the parties cannot agree to
unit placenent.

AFSCME and State of Mine, supra, provides support for a

finding of changed circunstances here in another way. |In AFSCME,
t he hearing exam ner found that the state’s increased use of the
"floating | abor pool" was a changed circunstance, but al so found
that the receipt by the union of nonthly hire/term nation reports
(which alerted the union to the use of the pool) was a separate
factor supporting a finding of changed circunstances. No. 89-UC
07 at 30. Simlarly here, the District’s clear and unequi vocal
stance regarding part-tinme personnel is new information to the
Associ ation. In AFSCME, it could not be determ ned when the new
reporting information was first supplied to the union, other than
at sone point in time after the bargaining unit was created.

Here, the District’s stance during the nost recent CBA negoti a-
tions was information that clearly arose since the formation of
the unit.

In a "typical” unit clarification, after a finding that al
the requirements of § 966(3) have been nmet, the hearing exam ner
usual | y addresses whether the positions at issue share a community
of interest wwth the positions already in the bargaining unit:

Title 26 MR S.A. 8 966(2) requires that the hearing
exam ner consi der whether a clear and identifiable
community of interest exists between the positions in
guestion so that potential conflicts of interest anong
bar gai ning unit nenbers during negotiations will be

m nimzed. Enployees with widely different duties,
training, supervision, job locations, etc., will in many
cases have widely different collective bargaining

obj ectives and expectations. These different objectives

-22-



and expectations during negotiations can result in
conflicts of interest anong bargaining unit nenbers.
Such conflicts often conplicate, delay and frustrate the
bar gai ni ng process.

AFSCME and Gty of Bangor, No. 79-A-01, at 4 (MLRB Oct. 17, 1979).
See also Board Rules Chapter 11, 8§ 22(3). Because, as explained

earlier in this report, the hearing examner is unable to find
that a part-time teacher or other certified enployee is currently
enpl oyed by the District, it would be premature to eval uate

whet her a conmmunity of interest exists. Wen and if the District
enpl oys a part-tinme teacher or other part-tinme certified enpl oyee
in the future, the parties shall neet and negoti ate whether a
community of interest exists between the part-tinme position and
those positions currently in the bargaining unit. Based upon the
stipulations filed by the parties (stips nos. 16- 27), a community
of interest will very likely exist if the position in question is
a part-tinme teacher. Cf. Town of Berwi ck and Teansters Loca

Uni on 48, No. 80-A-05 (M.RB July 24, 1980) (finding full-tinme and
part-tinme police officers share a community of interest).

Nevertheless, if the parties cannot agree about unit placenent,
either party may then petition the Board for a determ nation about
t he existence of a conmunity of interest and unit placenent. The
heari ng exam ner al so assumes that the Association will raise and
preserve this issue in future CBA negotiations, if the matter has
not been resolved at that time. This procedure is all in keeping
with MLRB precedent that allows parties to return to the Board for
a final determnation in cases that are not otherw se procedurally
ripe. See, e.qg., Town of Thomaston and Teansters Local Union 340,

No. 90-UC-03 (enployer may raise the issue of statutory excl usions
in negotiations for next contract and, barring agreenent, nmay
return to the Board for determ nation); MSEA and State of Mine,
Departnent of Inland Fisheries and Wldlife, No. 93-UC 05 (MRB
Sept. 29, 1993) (InterimOrder) (by filing earlier unit clarifica-

tion petition--which was di sm ssed on procedural grounds--the
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uni on placed the enployer on notice of intention to seek inclusion
of position in the bargaining unit, and could pursue petition
agai n after subsequent contract negotiations where issue
preserved).

CONCLUSI ON

The Association’s petition for unit clarification is granted,
to the extent that the Association has established the el enents
found in 8 966(3). Wen and if the District enploys a part-tine
teacher or other certified enployee in the future, the parties
shal | nmeet and negotiate whether a community of interest exists
between the part-tinme position and those positions currently in
the bargaining unit. |If the parties cannot agree about unit
pl acenent, either party may then petition the Board for a
determ nati on about the existence of a comunity of interest and
unit placenent.

Dat ed at Augusta, Miine, this 19th day of Cctober, 2005.

MAI NE LABOR RELATI ONS BOARD

Dyan M Dytt ner
Heari ng Exam ner

The parties are hereby advised of their right, pursuant to

26 MR S. A 8 968(4), to appeal this report to the Maine Labor
Rel ations Board. To initiate such an appeal, the party seeking
appel late review nust file a notice of appeal with the Board
within fifteen (15) days of the date of issuance of this report.
See Chapter 10 and Chap. 11 8 30 of the Board Rul es.
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