STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 07-UD- 22
| ssued: October 26, 2007

STEPHEN MAREAN,
Petiti oner,
and

LOCAL 740, | NTERNATI ONAL
ASSOCI ATI ON OF FI RE FI GHTERS,

UNI' T DETERM NATI ON
REPORT

Certified Bargai ni ng Agent,
and

Cl TY OF PORTLAND

Enpl oyer .
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PROCEDURAL HI STORY

This unit determ nation/severance proceeding was initiated
on April 13, 2007, when Stephen Marean (“Petitioner”), a
par anmedi ¢ enpl oyed by the Portland Fire Departnent, filed a
petition for unit determ nation/severance with the Mii ne Labor
Rel ati ons Board (“Board”).! The petition seeks a determ nation
whet her a unit consisting of Firefighter/Paramedics, Firefighter/
Par anmedi ¢ Li eutenants, and Paranedic in the EVMS division should
be severed fromthe existing Portland Firefighters bargaining
unit pursuant to Sections 966 and 967 of the Minicipal Public
Enpl oyees Labor Relations Law (“MPELRL”). The Petitioner seeks
to retain the same bargai ning agent, Local 740, Internationa

The proper nmechanismto seek the severance of a group of
enpl oyees froma bargaining unit is to file a petition for a unit
determ nation, as the Petitioner has done here. The Board Rul es do
not provide for a petition for “severance” per se; however, for ease
of reference, the petition will be referred to as one for severance
for the renai nder of the deci sion.



Associ ation of Firefighters (“Union” or “IAFF’), as the agent for
this smaller bargaining unit. Both the Union and the City of
Portland (“Enployer” or "City”) filed a tinely response to the
petition.

A hearing notice was issued on August 24, 2007, and was
posted for the benefit of affected enpl oyees. The hearing was
conducted on Septenber 26, 2007. Petitioner Stephen Marean
appeared on behalf of hinself. Stephen Sunenblick, Esq.,
appeared on behalf of the Union. Elizabeth Boynton, Esq.,
appeared on behalf of the City. The parties were afforded ful
opportunity to exam ne and cross-exam ne W tnesses, and to
present evidence. The follow ng witnesses were presented at the
hearing: for the Petitioner, Stephen Marean; for the Union,

Uni on Presi dent Bobby Reynolds; and for the City, Fire Chief Fred
LaMont agne. The parties declined to present oral or witten
argunent at the conclusion of the hearing.

JURI SDI CT1 ON

The jurisdiction of the attorney exam ner to hear this
matter and to nmake an appropriate unit deternmination herein lies
in 26 MR S.A 8 966. All subsequent statutory references are to
the MPELRL, Title 26, MR S. A

EXH BI TS

The follow ng exhibits were noved into evidence and admtted
to the record wi thout objection of the parties:

Joint Exhibits

1. July 1, 2005-June 30, 2007 Collective Bargaining
Agr eenent

2. Decenber, 1995 Final Report & Recommendations to the
Portland Fire Departnent, G eenshoe G oup

3. July 1, 1996-June 30, 1998 Col | ecti ve Bargai ni ng
Agreenent, prior to 1997 merger anendnent



10.

11.

12.

13.

14.

15.

16.
17.

18.

19.
20.

July 1, 1996-June 30, 1998 Col | ective Bargai ni ng
Agreenent, after 1997 nerger anmendnent

July 1, 1998-June 30, 2001 Coll ective Bargaining

Agr eenent

July 1, 2001-June 30, 2003 Coll ective Bargaining

Agr eenent

July 1, 2003-June 30, 2005 Coll ective Bargaining

Agr eenent

Portland City Charter provision Article 6, Section |11,
re: Cvil Service Rules for Fire and Police

Decenber 30, 1996, Meno to Portland Gty Council from
Charles Harlow, Chair of the Public Safety Comm ttee,
to Mayor McDonough and Menbers of the [Portland G ty]
Council re: Cvil Service Odinance changes

January 6, 1997 City Council Order #184 approving G vil
Service Ordinance charges re: Merger [Passed by 9-0
vote on January 22, 1997]

Septenber 6, 2007 List of all enployees in the Local 740
bar gai ni ng unit

July 8, 1996 Letter from Robert Bourgault to Jan

Hasti ngs of Maine Education Association re: proposed
MEDCU nmerger with Local 740

Decenber 6, 1996 Letter to Marc Ayotte from Robert
Bourgault re: D sclainer of Interest of Medcu

Associ ation

Decenber 6, 1996, Letter to Marc Ayotte from President
and Vice President of Medcu (Jennifer Stewart and
Timothy Nangle) re: conditional request to disclaim

i nterest

Decenber 6, 1996, M.RB Form 1, Agreenment on Appropriate
Bar gai ni ng Unit

Decenber 6, 1996, M.RB Form 3, Vol untary Recognition
Form

Decenber 11, 1996 Letter to Marc Ayotte from Mark G ay,
Executive Director of Maine Education Association, re:
Di scl ai mer of Interest

Decenber 20, 1996 Letter from Marc Ayotte to Robert
Bourgaul t, Portland Educati on Associ ation, Mine
Educati on Associ ati on, Medcu Enpl oyees Associ ation and
City of Portland re: Merger of the bargaining units
January 6, 1997 Meno from Ti not hy Nangle, Vice President
of Medcu, to Trisha Peightal re: Merger with Local 740
Portland Fire Departnment 2006 Annual Report

Petitioner Exhibits

1

Organi zational Chart listing Martin Jordan as Chief of
Depart nment



2. Decenber, 1995 Final Report & Reconmendations to the
Portland Fire Departnent, G eenshoe G oup

7. January 5, 2006 Report of the Portland Fire Departnent
Labor/ Managenent EMS Committee: Final Reconmendations

8. MEDCU “Policies and Procedures Cuidelines Manual”

9. Medcu collective bargaining agreenent for July 1, 1994 -
June 30, 1996

Gty Exhibits

1. Portland Fire Departnent O ganizational Chart

Uni on Exhi bits

1. Portland Firefighters Local 740, |IAFF - Constitution and
By- Laws
2. Standard Operating Guidelines - Portland Fire Departnent

ST1 PULATI ONS

The parties agreed to the foll ow ng factual stipulations:

1. Local 740, International Association of Firefighters,
(hereinafter “Local 740") is a public enployee organization that
is the certified bargaining agent for all full-tinme enployees,
within the neaning of 26 MR S. A 8962(2), in the Cty of
Portland Fire Departnent.

2. The Gty of Portland is a public enployer within the
meaning of 26 MR S. A 8962(7).

3. The collective bargaining unit represented by Local 740
consists of all permanent public enployees in the follow ng
classifications: Firefighter, Firefighter/Paranedic, Paramedic,
Paramedi ¢ Li eutenant, Fire Lieutenant, Fire/Paranedic Lieutenant,
Fire Captain, Education and Quality Inprovenment Oficer and
Publ i c Education Oficer.

4. The City of Portland has 8 fire stations on the mainl and
and a Marine Division at the Maine State Pier. |In addition, the
Cty has equi pnent on Peaks I|sland, Geat D anond |Island, Cushing
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Island, diff Island and Little D anond |Island which are staffed
by Island vol unt eers.

5. In addition to fire apparatus at each station, there are
4 anmbul ances stationed throughout the city. ALS (Advanced Life
Support) medi cal equi prment and gear is also carried on all fire
vehi cl es.

6. The Fire Departnment currently consists of the follow ng
di visions for budgetary purposes: Fire Admnistration, Fire
Suppression and Fire Energency Medical Services (EMS). Unit
enpl oyees cross-trained in both firefighting and EMS may be
assigned regularly or tenporarily to either the fire suppression
or to the EMS divi sion.

7. As of 2007, new hires in the Fire Departnment bel ow the
rank of Chief or Deputy Chief are required to have an EMI-Basic
license at the tinme of hire as a firefighter; and upon hire, are
put through fire drill school for firefighting and are required
to go to EMI-Internedi ate training, and obtain the Internedi ate
l'icense.

8. As of Septenber 6, 2007, there were 231 enpl oyees
covered by the bargaining unit. Al but 1 of the enployees are
trained as Firefighters.

9. The bargaining unit consists of the foll ow ng:

230 Firefighters/Oficers
141 have an EMI Basic |icense (EMI-B)
18 have an EMI Internediate |icense (EMI-1)
49 have a EMI Paranedic |icense (EMI-P)
22 have no nedical |icense

1 Paranedic, without firefighter training,
St ephen Marean, petitioner.



10. The conmand structure of the Departnment is as foll ows:
Non-union: 1 Fire Chief, 6 Deputy Chiefs, Bargaining Unit
Positions (regardless of licensure): Captain (including
prevention and training), Lieutenant, Firefighter and petitioner
Par amedi c.

11. The Fire Chief reports to the Cty Manager, who in turn
reports to the elected Gty Council. The Cty Manager appoints
all City enployees other than the Cty Cerk and the Corporation
Counsel , who are appointed by the Gty Council.

12. Prior to January 1, 1997, Portland Firefighters, Fire
Li eutenants and Fire Captains (“fire suppression”) were in a
separate bargaining unit represented by Local 740.

13. Prior to January 1, 1997, Portland Paranedi cs and
Paramedi ¢ Lieutenants were in a separate bargaining unit named
t he Medcu Enpl oyees Associ ation (hereinafter “Medcu”), an
affiliate of the Maine Education Association and the Portl and
Educati on Associ ati on.

14. Medcu enpl oyees have al ways been stationed at Portl and
fire stations on a 24/7 basis, and since fiscal year 1982-83,
have been a division of the Portland Fire Departnent.

15. The 1987-1990 col |l ective bargai ning agreenent with Local
740 i ncluded | anguage regardi ng reopening the contract to bargain
over the issue of merger with the Medcu unit and was carried
t hrough each contract negotiated after that date to the 1996-89
contract.

16. In 1995, Cty admnistration and representatives of both
Local 740 bargaining unit and the Medcu bargai ning unit began
neetings with an i ndependent consultant, the G eenshoe G oup,
regardi ng possible nmerger of fire and energency nedi cal services.
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Nuner ous neetings were held by the consultants with fire
suppressi on and Medcu nenbers.

17. A | abor-nmanagenent group consisting of representatives
of the City Manager’s office, Fire Adm nistration, Medcu and
Local 740 provided the consultant with input and consensus on the
mer ger i ssues.

18. The Greenshoe G oup outlined the outconme of the
departnmental and | abor-nmanagenent group discussions in its final
report in Decenber of 1995. This report recomended nerger of
the fire and energency nedi cal services.

19. In February, 1996, Medcu requested bargaining with the
City as their contract expired on June 30, 1996.

20. Subsequent discussions were held with the City
bargai ning teamw th both Medcu and Local 740 representatives
regardi ng merger of the two collective bargaining units, (fire
suppressi on and Medcu) throughout 1996, with nunerous forma
bar gai ni ng sessions. At all tines throughout the mnerger nego-
tiations, Medcu bargaining unit enployees were represented by
Robert Bourgault, an experienced | abor relations professional.

21. The above discussions resulted in an anendnent to the
1996- 1998 col | ective bargai ni ng agreenent between the Cty and
Local 740 which was ratified by the merged unit and was approved
by the Portland City Council on January 6, 1997.

22. FEffective January 1, 1997, the two separate bargaining
units were nerged into one unit represented by | AFF, Local 740.
The separate Medcu unit was di ssol ved and necessary forns were
filed with the Maine Labor Rel ations Board for the new unit.

23. The hiring of new City of Portland firefighters (and
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police officers) is governed by the City of Portland G vil
Service Ordi nance which provides for a witten exam nation,
physical fitness, [job suitability], physical agility testing,
and background check for these positions.

24. Prior to nerger, hiring of EMS personnel was not covered
by the Cvil Service Ordinance, but was governed by the Gty of
Portl and general personnel policies for hiring of all non-police
and non-fire personnel.

25. Amendnents to the City's Gvil Service Odinance were
approved by the Portland City Council on January 22, 1997. The
anmendnents nmerged the hiring of fire suppression and energency
medi cal services personnel under the Cvil Service Odinance.

26. Persons enployed in the Paramedi c and Paranedic
Li eutenant positions at the tinme of nerger were “grandfathered”
in their positions and given a “grace” period during which they
could, at their option, conplete the basic fire witten
exam nation and fire drill school training in order to becone
firefighter/paranmedics. The grace period ended on May 5, 1999.
After that grace period, they would have to go through the
regular civil service hiring process applicable to new enpl oyees
to becone firefighter/paranedics.

27. Al but one enpl oyee, Stephen Marean, conpleted the
speci al testing process for the “grandfathered” enpl oyees and al
former Medcu enpl oyees becane firefighters in addition to having
par amedi c |icenses.

28. Al enployees in the unit are engaged in providing
energency services to the citizens of Portland and respond to
accident calls, fires, hazardous nmaterials and energency nedi cal
calls. Both a fire truck and an anbul ance are routinely sent to



calls in conjunction with one anot her.

29. Al enployees in the bargaining unit, other than
Petitioner Marean, are eligible to participate in the Firefighter
“special” retirenment plan under the Maine State Retirenent System
(MSRS), i.e., retirenment at Y pay after 25 years of service.
Petitioner Marean is not eligible for the Firefighters’ special
retirement plan, and is eligible only to participate in the
regular City MSRS retirement plan or in the Cty' s alternative
401(a) plan offered through the International Gty Manager’s
Association to all Cty enployees. Only Cty enployees trained
as firefighters (or police officers) can participate in the
special retirenent plan.

30. The current schedule for all enployees in the bargaining
unit is 24 hours on; 24 hours off; 24 hours on; and 5 days off.?
This schedule is permtted under the Fair Labor Standards Act as
a perm ssible regular schedule for firefighters, including EVS
personnel who are cross-trained as firefighters. Petitioner
Marean, wi thout the cross-training as a firefighter, is not
eligible for the firefighter overtinme pay exenption. Special pay
provi si ons have been negotiated in each contract that apply only
to petitioner Marean to ensure that he is paid in conpliance with
Fair Labor Standards.

31. Since the negotiation of the 1997 nerger of the Medcu
and Fire units, the parties have negotiated 4 collective
bar gai ni ng agreenents: 1998-2001; 2001-2003; 2003-2005 and 2005-
2007--each were July 1 - June 30) and a 1999 anmendnent to the
1998- 2001 agreenent regarding the work schedule for the forner
Medcu enpl oyees.

2Wth the exception of 4 firefighters who perform adm nistrative
duties on a 5-8 or 4-10 schedul e.
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32. Since 1997, enpl oyees assigned to the EMS division have
been represented on the Executive Committee and the negotiating
teanms for Local 740. Al enployees in the unit are eligible to
participate in all aspects of union adm nistration.

33. Local 740 does not agree to the proposed severance and
formation of a new unit as proposed in the pending petition.

34. The petition requests that Local 740 represent the
menbers of the proposed new unit if the severance petition is
granted, and Local 740 has not agreed to represent nmenbers of a
new unit if this severance petition is granted.

35. There is no contract bar to this petition.

36. The attorney exam ner has jurisdiction, as designee of
t he Executive Director, to hear and decision this unit
determ nation (severance) matter pursuant to 26 MR S. A 8966(1)
and 8966(2).

FI NDI NGS OF FACT

1. Approxi mately 50 firefighter/paranedics (including
firefighter/paramedic |ieutenants) are enpl oyed by the
Portland Fire Departnment. O this nunber, about 30 are
assigned to the EMS division, nmeaning that their primry
duty is to staff anbul ances. The renmaining firefighter/
paramedi cs work primarily on fire suppression equi pnent.

2. In recent years, there has been a marked increase in calls
for emergency nedical services made to the departnent.
About 70 percent of the call volune to the departnent is
related to enmergency nedical services. Due to a variety of
factors (lack of an additional anbul ance, position vacancies
in the EMS division, novenent of cross-trained personnel
fromthe EMS to the fire suppression division, etc.), the
EMS division has had to deal with the increased workl oad
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wi th fewer personnel and resources. This problem has been
wel | known in the departnent.

Advanced Life Support (ALS) services are those services that
can be provided by EMI's with either a paranedic |icense or
an internediate |icense.

The 2005-2007 CBA contained the followi ng wage re-opener in
the salary article:

Fire Departnent managenent and | abor

personnel will begin neeting i Mmediately to
di scuss the manner in which Advanced Life
Support is provided by the Portland Fire
Departnment. The Committee will conplete its
work and will submt its joint recommendation
to the Fire Chief and Union President no

| ater than Decenber 31, 2005. The Union has
the option to re-open the wage article of the
contract in relation to inplementation of the
recommended changes and the City has the
option to re-open other contract articles
that are affected by the recommended changes.
In the event the Labor-Managenment Committee
is unable to develop a joint reconmendation
by Decenber 31, 2005, the Union and the City
will enter negotiations within ten (10)

cal endar days of January 1, 2006. The
parties wll determ ne which articles need to
be re-opened in relation to providing this
service to the comunity and only those
articles will be re-opened. The City wll
obt ai n gui dance for these negotiations from
the Gty Council and both parties will have
full access to inpasse procedures as defined
by State statute.

The Portland Fire Departnent Labor/Managenent EMS Conmittee
described in the re-opener convened and nmet from Septenber
to Decenber, 2005. O the seven |abor conmttee nenbers,
five were paranedics, including a paranmedic |lieutenant. The
Committee released its final report and recommendati ons on
January 5, 2006. In the final report, the “problem
statenment” was described as foll ows:
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The above data supports the statenent that
the Gty of Portland has seen an increase in
t he nunber of EMS responses with little
increase in transporting resources since
1990. There are currently approxi mately 57
licensed firefighter/paranmedics wthin the
PFD with 32 allocated to the EMS Divi sion,
twenty-ei ght on anbul ances and four EMS

Li eutenants; five positions remain vacant.
Current |anguage in the CBA has allowed the
remai ni ng nunber of firefighter/paranmedics to
bid to fire apparatus. The PFD has attenpted
to increase EMS training and fire apparatus
response to EMs calls to assist inits EMS

m ssi on, however, no additional transporting
anbul ances have been added.

At present the three current anbul ances are
operating at an above normal UHU [unit hour
utilization]. The high UHU, coupled with
unit vacancies due to unfilled positions,

per sonnel on extended | eave, personnel noving
to a fire apparatus position, and nor nal
vacations, has left the EMS division with
fewer personnel to nmanage an i ncreased
wor kl oad. The increased workl oad has caused
a “burnout” anongst some EMS division
personnel. Sone have bid to fire suppression
apparatus but still remain with the depart-
ment. Further, Portland Fire Departnment’s
EMS system does not have the ability or
systemin place to determ ne when or where
addi tional transporting anbul ances are needed
inthe city.

6. In the final report, one of the five identified “objectives
and val ues” was as foll ows:

5. Adjust current “corporate culture” within
t he PFD whereby di ssension exists between
fire suppression and EVS personnel .
a. Environnent nust be created in which
all nmenbers’ roles and responsibilities
are valued and held in high regard.
b. May be acconplished through further
i ntegration by:
i Creation of dual role conpanies;
i | ncreased paranedic role in
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outside fire ground and rehabilitation

oper ati ons;

iti. Increased role for fire apparatus

EMS personnel in initial assessnent,

stabilization, and continued patient

care on EMS call s.
The Commttee’s final report contained a nunber of both
short-term and | ong-termrecommendati ons. Sone of these
recommendat i ons have been inpl enented, such as the purchase
of a fourth anmbul ance for the departnent. Sone of the
recomendations directly affected terns and conditions of
enpl oynent and, as the report acknow edged, would require
contract negotiations between the Union and the City. Sone
of these recomendati ons included supporting the devel opnent
of “dual role” personnel who could rotate between fire
appar at us and anbul ances, encouragi ng the “ceding” of bid
and assignnent rights in order to adequately staff
anbul ances, and devel opi ng net hods to encourage rotation of
EMS personnel to fire suppression and vice versa.
Following the rel ease of this report, the Union and the City
negotiated a series of three tentative agreenents. 1In
varyi ng ways, each agreenent allowed the City nore freedom
to assign fire departnent personnel to increase EMS coverage
and to decrease overtinme expenses, while offering various
wage i ncreases and incentives to fire departnent personnel.
The agreenents al so encouraged the creation of nore *dual
role” firefighter/paranedics (that is, personnel who would
function both on fire apparatus and on amnbul ances).
Al three tentative agreenents were rejected by union
menbership, the first by a wide margin, the second two by
narrower nmargins. The last tentative agreement was rejected
in January, 2007.
Chris Boehm a paranmedic and a Union officer, spearheaded
t he negotiations for the first tentative agreenent.

-13-



10.

11.

12.

13.

14.

15.

Par anedi cs were represented on the Union bargaining teamto
negotiate all three tentative agreenents.

The Union and the Gty have not conducted further

negoti ations since the last tentative agreenent was
rejected. The collective bargaining agreenent expired on
June 30, 2007.

In early sumrer, 2007, the Cty inplenented certain new

per sonnel assignnent nethods, in large part to increase
staffing of anmbul ances and to decrease overtine costs. One
result of this has been increased assignnent of EMIs with
intermedi ate | evel |icensure on anbul ances.

These newl y-i npl enent ed assi gnnent nethods are the subject
of a grievance brought by the Union. As of the tine of this
hearing, the grievance was still being processed under the
step system of the CBA

The Petitioner believes that the increased use of EMIs with
internediate |icensure on the anbul ances requires the
paramedi cs to take on an increased supervisory role wthout
addi ti onal conpensati on.

The 1997 merger of the Medcu and Fire units resulted in a
variety of financial and other benefits for enployees in the
Medcu units who cross-trained as firefighters after the
nerger. Besides eligibility for the special retirenent plan
and the overtine exenption (stipulation nos. 30 and 31), and
coverage by the Cvil Service Odinance (stipulation no.

24), the Medcu enpl oyees received a significant pay increase
(20-25 percent) and becane eligible for certain health and
death benefits only available to firefighters.

O approximately 44 |ieutenants enpl oyed by the departnent,
four are designated EMS |ieutenants. Any enpl oyee cross-
trained as a firefighter/EMI is eligible (based on years of
service, testing and qualification) to be placed on the
pronotion list for any |ieutenant position.
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16. The showi ng of interest that acconpanied the petition filed
inthis matter was of the following form “I, [print or type
nane], an enpl oyee of [nane of enployer] desire to have ny
job classification [nanme of classification] excluded from
the [name of unit] unit and placed in a separate new
bargaining unit. | desire to continue being represented by
[ nane of bargai ning agent] for purposes of collective
bargai ning.” On each showi ng of interest provided, Local
740, | AFF was identified as the bargai ning agent that the
si gni ng enpl oyee wi shed to continue to be represented by.

Dl SCUSS| ON

The issue presented by this case is whether a unit
consisting of Firefighter/Paranedics, Firefighter/Paranedic
Li eutenants, and Paranedic in the EMS division® should be severed
fromthe existing Portland Firefighters bargaining unit. The
Petitioner argues that the severance petition should be granted
because the enpl oyees of the EMS division share a clear community
of interest, their interests are not served by being in the
|arger fire departnent bargaining unit, and their interests are
not being served by the bargaining agent. Both the Cty and the
Uni on argue that the severance petition should be deni ed because
the present unit shares a community of interest, the unit has a
| ong and stable history of collective bargaining since the 1997

During the hearing, the witnesses discussed in testinony whether
or not an EMS “division” still exists within the fire departnent.
Conparing an ol der organi zational chart submtted by the Petitioner
(Petitioner Exh. No. 1) with a chart submitted by the Gty (Cty Exh.
No. 1) seened to suggest that the paranedic/firefighters of the EM5
division are presently assigned to one of four platoons, each with a
chai n- of -command consisting of |lieutenants, captains, and a Deputy
Chi ef, but that these enpl oyees are not under the direct supervision
of an EMS Lieutenant or an EMS Deputy Chief. Referring to paramedi c/
firefighters as being in the EMS division, whether or not it is
technically a “division,” continues to descri be those enpl oyees who
are assigned primarily to staff ambul ances, not to fire suppression
appar at us.
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nmer ger, and because the Uni on has provi ded adequate represen-
tation for the entire firefighters unit.

The Board has ruled that a unit determ nation petition
acconpani ed by an adequate showi ng of interest is the proper
mechani smfor attenpting to sever a bargaining unit from an
existing unit. See Teansters Local No. 48 and State of Mine
(Institutional Services Unit), et al., No. 84-A-02 (M.RB Apr. 2,
1984). As a unit determnation, this matter turns upon an

eval uati on of the presence or absence of a “clear and
identifiable community of interest” per 26 MR S. A, 8§ 966(2).

I n determ ni ng whet her enpl oyees share the requisite community

of interest in matters subject to collective bargaining, the
following factors, at a mninmum nust be considered: (1) sim-
larity in the kind of work performed; (2) commobn supervision and
determ nation of |abor relations policy; (3) simlarity in the
scal e and manner of determining earnings; (4) simlarity in

enpl oyment benefits, hours of work and other ternms and conditions
of enploynment; (5) simlarity in the qualifications, skills and
trai ni ng anong the enpl oyees; (6) frequency of contact or

i nt erchange anong t he enpl oyees; (7) geographic proximty; (8)

hi story of collective bargaining; (9) desires of the affected
enpl oyees; (10) extent of union organization; and (11) the

enpl oyer’ s organi zational structure. Chap. 11, Sec. 22(3) of the
Board Rules. The requirenment that the hearing exam ner exani ne
the extent of the conmunity of interest was explained by the
Board over 20 years ago, and is still valid today:

Title 26 MR S.A. 8 966(2) requires that the hearing
exam ner consi der whether a clear and identifiable
community of interest exists between the positions in
guestion so that potential conflicts of interest anong
bar gai ning unit nenbers during negotiations will be

m nimzed. Enployees with widely different duties,
training, supervision, job locations, etc., will in
many cases have widely different collective bargaining
obj ectives and expectations. These different
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obj ectives and expectations during negotiations can
result in conflicts of interest anmong bargai ning unit
menbers. Such conflicts often conplicate, delay and
frustrate the bargai ning process.

AFSCME and City of Brewer, No. 79-A-01, slip op. at 4 (MRB
Qct. 17, 1979).
Wiile a petition for severance entails the same anal ysis of

the community-of-interest factors as any unit determ nation
petition, the issues are nore conplex. The hearing exam ner must
anal yze both whether a conmmunity of interest exists anongst the
enpl oyee classifications in the proposed bargaining unit to be
severed, and al so whether a comrunity of interest exists anobngst
t he proposed bargaining unit and the larger existing unit. As

t he National Labor Rel ations Board has noted, in its sem nal
severance case Mallinckrodt Chem cal Wrks and | BEW Local No. 1,
162 NLRB 387 (1966), a severance determ nation requires a

bal anci ng of conpeting interests:

The cohesi veness and special interest of a craft or
departnental group seeking severance may indicate the
appropri ateness of a bargaining unit limted to that
group. However, the interests of all enployees in
continuing to bargain together in order to maintain
their collective strength, as well as the public
interest and the interests of the enployer and the
plant union in nmaintaining overall plant stability in
| abor relations and uninterrupted operation . . . may
favor adherence to the established patterns of

bar gai ni ng.

Mal Ii nckrodt, at 392.

In addition, one of the eleven community of interest factors,

hi story of collective bargaining, receives heightened scrutiny in
a severance petition. Previous Board decisions have deened the
hi story of collective bargaining to be a “very inportant” and
soneti mes the decisive elenment in severance petitions. Cf.,

e.q9., Teansters Local No. 48 and Town of Wnslow and Council No.
74, AFSCME, No. 84-UD- 17, slip op. at 11 (M.RB May 31, 1984)
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(petition to sever fire fighters from public works unit denied;
bargai ning history “long” and “fruitful”); Teansters Local No. 48
and County of Cunberl|and and Council No. 74, AFSCME, No. 84-UD 11
(M.RB March 16, 1984), aff’'d, No. 84-A-04 (M.RB Apr. 25, 1984)
(petition to sever patrol positions fromcorrections positions

granted; two-year bargaining history cited). The NLRB al so finds
the history of collective bargaining to be a key elenent in
determ ni ng severance petitions. Kaiser Foundation Hospitals and

| ndependent Brot herhood of Skilled Hospital Mintenance Wrkers,
312 NLRB 933, at 936 (1993) (Board reluctant to disturb
bargai ning unit with long history of continuous bargaining, even

where Board woul d not have found the unit appropriate if
presented with the issue ab initio).

The burden on the petitioner seeking to sever positions out
of an existing unit is high. While severance petitions resol ved
by hearing have not been nunerous before the Board, the attorney
exam ner is aware of only one severance petition that has been
granted in the Board' s history, the petition to sever the patrol
positions fromthe Cunberland County Sheriff’s O fice bargai ning
unit that contained both patrol officers and corrections
officers. Teansters Local No. 48 and County of Cunberland and
Council No. 74, AFSCME, supra. One MRB hearing exam ner
revi ewed precedent from public sector |abor boards in other

states, concluding that those cases reflected the “ . . . over-
whel mi ng view that severance petitions, while procedurally
perm ssi bl e, must neverthel ess overcone form dabl e standards for
success.” Teansters Local No. 48 and City of Portland, No. 81-
UD-10, slip op. at 15 (M.RB July 10, 1981).

In the present matter, it is quite certain that the

enpl oyees whom the Petitioner seeks to sever into a separate
bar gai ni ng unit share a community of interest with each other
based on the factors |isted above. The issue remains whet her
this group of enployees shares a community of interest with the
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remai ni ng positions in the present bargaining unit. Below, the
hearing exam ner will nore fully discuss each community of
interest factor as it relates to this larger question (bearing in
m nd, however, that scant evidence was presented at the hearing
regardi ng many of these factors).

(1) Simlarity in kind of work perforned. The vast
majority of the enployees in the unit are trained as fire-
fighters, and have sone |evel of EMI |icensure (basic, inter-
medi ate, or paranedic). On a day-to-day basis, the actual job
function of one enployee differs from anot her enpl oyee. For
i nstance, one enployee may work primarily on certain fire
apparatus, while another enployee may work primarily on an
anbul ance, while yet another enployee nay work primarily on fire
prevention issues or training. The Board has recogni zed, how
ever, that “simlar work” does not nean “identical work.” As the
executive director has noted in a previous decision, Auburn
Educati on Ass’ n/ MTA/ NEA and Auburn School Committee, No. 91-UD
03, slip op. at 11 (Feb. 27, 1991):

In conparing the nature of the work being perforned by
t he various classifications under consideration, the
essence or basic type of the functions being perforned
is far nore inportant than the details of each
position’s work responsibilities. Inherent in the

exi stence of separate job classifications is a
difference in the specific work assignment of each

cl assification; however, such differences do not
preclude the inclusion of various classifications in

t he sane bargaining unit.

Here, while work assignnments of the various positions in the
department may differ, all the positions in the unit are enpl oyed
to provi de energency services to the City. There is a
significant commonality in the essential job functions and goals
of all of the positions. This factor supports a finding of
community of interest between the positions in the bargaining
unit.
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(2) Common supervision and determ nation of |abor relations
policy. Al of the positions in the bargaining unit, including
t he supervisory positions (lieutenants, captains), are supervised
by positions within the chain of command. All of the bargaining
unit positions report to one of six Deputy Chiefs, and ultimately
to the Fire Chief. The labor relations policy is uniformfor the
positions, based upon the collective bargaining agreenent and the
City CGvil Service Odinance. This factor supports a finding of
community of interest between the positions in the bargaining
unit.

(3) Simlarity in the scale and manner of determ ning
earnings. There was little testinony on this issue. A review of
the CBA shows that alnpbst all of the enployees in the unit (on
the work schedul e as described in stipulation no. 30) are paid on
a weekly basis, depending on rank and years of service in the
position. The CBA also contains a variety of specialty
conpensati on and stipends paid to enpl oyees on a weekly basis,
depending on the classification of the work perfornmed and/or the
Iicensure of the enployee. The Petitioner (the only paranedic
who has not cross-trained as a firefighter) has a separate hourly
pay plan in the CBA, he is not exenpt as a firefighter fromthe
overtime provisions of the Fair Labor Standards Act. This in
itself is not relevant, however, as the Petitioner is not seeking
to be separated fromthe bargaining unit on his own, but to
separate all the paranedic/firefighters in the EVMS division from
t he bargai ning unit.

There is simlarity in the scale and manner of determ ning
earnings, and this has been true through all of the collective
bar gai ni ng agreenents for this unit. This factor supports a
finding of comunity of interest between the positions in the
bar gai ni ng unit.

(4) Simlarity in enploynment benefits, hours of work and

other ternms and conditions of enploynent. The enpl oynent
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benefits and other terns and conditions of enploynent for
positions in the bargaining unit are the same as defined by the
coll ective bargaining agreenent. Alnost all of the enployees in
the unit work the sanme schedul e (hours of work) as outlined in
stipulation no. 30. This factor supports a finding of community
of interest between the positions in the bargaining unit.

(5) Simlarity in the qualifications, skills and training of
enpl oyees. Since the 1997 nerger, the qualifications, skills and
training of the unit enployees have becone nore simlar. As the
stipulations describe in full, all of the enployees fromthe
former Medcu unit, with the exception of the Petitioner, cross-
trained as firefighters within the first two years after the
merger. Most of the firefighters accepted the opportunity to
obtain an EMI |icense or to increase their |evel of |icense; of
the present 230 enployees in the unit, only 22 have no nedi cal
license. The requirenent for advanced nedical |icensure has
beconme nore stringent since the nmerger: since the beginning of
this year, all new hires to the departnment nust have an EMI- basic
license at tinme of hire and nust go to training to earn an EMI-
internediate license. It is not necessary for the qualifica-
tions, skills and training required of various positions to be
identical in order to be placed in the same bargaining unit.
Nevert hel ess, the present unit has a great level of simlarity in
this regard. This factor supports a finding of community of
i nterest between the positions in the bargaining unit.

(6) Frequency of contact or interchange anong the enpl oyees.

There was no evidence specifically presented on this issue.

It appears fromthe stipulations that the limted nunber of fire
stations should allow for a significant amount of opportunity for
i nt erchange between the enployees in the EMS division and the

ot her enployees in the bargaining unit. This factor supports a
finding of conmmunity of interest between the positions in the
bar gai ni ng unit.
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(7) Geographic proximty. See discussion in section (6),
above.

(8) History of collective bargaining. This criterion, as
di scussed earlier, is an inportant one in considering a petition
for severance. Past hearing exam ners have exam ned vari ous
aspects of the collective bargaining history and adequacy of
uni on representation in evaluating this criterion in severance

petitions. See Teansters Local No. 48 and County of Cunberl and
and Council No. 74, AFSCME, supra (length and stability of bar-
gaining rel ationship; participation in union affairs by bargain-

ing unit nenbers seeking severance; the offering of special
proposal s for the group at bargaining table; whether unit created
by agreenent); Teansters Local No. 48 and City of Portland, supra

(adequacy of union representation in grievances; |ength and
stability of bargaining relationship; the offering of special
proposal s for the group at bargaining table); Teansters Local No.
48 and State of Maine (Institutional Services Unit), No. 83-UD 25
(M.RB Jan. 10, 1984), aff’'d, No. 84-A-02 (Apr. 2, 1984) (sane).*

‘Past hearing exami ners have relied on National Labor Rel ations
Board precedent in finding that the history of collective bargaining
and adequacy of representation are inportant considerations in
severance petitions:

The adequacy of representation by the incunmbent bargaining
agent is an inportant factor in the NLRB s consideration of
severance petitions. See, e.q., Bendix Corp., 227 NLRB
1534, 1537-38 (1977); Beaunit Corp., 224 NLRB 1502, 1504-5
(1976). The NLRB hol ds, however, that ‘a union that does
not accede to all demands made upon it by the unit seeking
to be severed cannot be accused of inadequately representing
that unit based on that fact alone.” Firestone Tire and
Rubber Co., 223 NLRB 904, 906 (1976). A nunber of factors
are consi dered, including whether nenbers of the proposed
unit have participated in the affairs of the i ncunbent union
by acting as stewards and bargai ni ng team nmenbers, and

whet her any speci al provisions affecting the interests of

t he proposed unit have been included in bargaining
agreenents. Bendix Corp., 227 NLRB at 1537; Beaunit Corp.,
224 NLRB at 1504.

Teansters Local No. 48 and State of Miine (Institutional Services
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The present matter presents a unique history of collective
bargaining in that the petition seeks to separate (at essence)

t he EMS enpl oyees who were nerged with the firefighters ten years
ago. It is inportant in this matter to note the extensive anount
of work that occurred before these two groups nerged; the

magni tude of these efforts can be discerned by review ng the
final report and reconmendati ons issued in 1995 of the independ-
ent consultant group enployed to work with the Gty and the two
bar gai ni ng agents to achieve this nerger (Joint Exh. No. 2).
Since the 1997 negoti ated nerger, four collective bargaining
agreenents have been negotiated on behalf of the nerged units by
the 1AFF. There seens to be no dispute that the nmerger resulted
in many tangi bl e econom c benefits for the EMS enpl oyees,
especially those who cross-trained as firefighters after the
merger (all but the Petitioner). Since the nerger, EMS enpl oyees
have been actively involved in the Union as officers and nenbers
of various bargaining teans. A review of the CBAs over the years
denonstrates that nunerous articles have been negotiated for the
benefit of EMS enpl oyees.

It is also true that despite cross-training and ot her
efforts, the nmerged units are not in conplete harnony, nor are
some the EMS enpl oyees content with all of the terns and
conditions of their enploynment. The recomrendations of the 2006
| abor/ managenment EMS comrittee nade clear that sone di ssension
exi sts between the EMS enpl oyees and the fire suppression
enpl oyees. In recent years, there has been a marked increase in
EMS calls to the Portland systemw th insufficient personnel to
neet this increase. This issue is well known, resulting in the
conveni ng of the |abor/managenent EMS comm ttee to address this
issue, as well as in the negotiating of three tentative agree-
ments around this issue. The Petitioner further noted in his

Unit), No. 83-UD 25, slip op. at 14.
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testinmony that the recent decision by managenent to increase
staffing of anmbul ances with EMIs with internediate |icensure has
pl aced a greater burden on EMI-paranedics to effectively super-
vi se those individuals.

The fact that some problens and di ssension exists within the
merged unit far from establishes, however, that the solution lies
in separating the EMS personnel (now all cross-trained as fire-
fighters and EMIs, except for the Petitioner) into a separate
bargaining unit. This is so for several reasons. First, the
i ssue of increased EMS cal |l s/understaffing has been the focus of
keen study and negotiations on the part of the Gty and the
Uni on. Paranedics were well -represented on the | abor/ nmanagenent
EMS comm ttee that studied this issue, as well as on the
negotiating teans for each of the three tentative agreenents.?®
The fact that the Gty began increasing the use of EMIs with
internmediate |icensure on the anbul ances recently is the subject
of a grievance filed by the Union. None of this denonstrates any
i nadequacy of representation on the part of the Union. Second,
the lack of a viable identified alternate bargai ning agent to
represent the EMS personnel as a separate unit (the | AFF has not
agreed to represent the group as a separate unit) provides no
basi s upon which to conclude that the EMS personnel woul d be
better represented in a separate unit by a different bargaining
agent. Finally, as the recomrendati ons of the | abor/managenent
EMS comm ttee | ays out, not all the solutions to this problemare
wi thin the scope of collective bargaining. Solutions such as the
pur chase of additional ambul ances or equi pnent, increase in
trai ni ng budget, education of health care providers, etc., are
within the purview of managenent. Severing the EMS personnel

*The specifics of these tentative agreenents were not presented.
It cannot be concluded fromthe fact that the three TAs were voted
down by nenbership that the concerns of the EMS personnel were not
adequately represented during the process. |In fact, they have been
wel | represented.
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into a separate bargaining unit will have little or no inpact on
t hese areas.

A review of all of the factors traditionally considered as
part of the history of collective bargaining - |ength and
stability of the parties’ collective bargaining relationship,
participation in union affairs by enpl oyees seeki ng severance,
adequacy of union representation - strongly supports a finding
that the EMS enpl oyees should not be severed into a separate
bargai ning unit. Further, the attorney exam ner woul d be
particularly loath to sever these units without a significant
showi ng of proof in this area, as doing so would effectively
“undo” the arduous and | engthy process that resulted in the units
nmerging ten years ago.

(9) Desires of the affected enployees. As this hearing
exam ner concluded in a previous severance case, the desires of
all enployees in the bargaining unit - both the enpl oyees who
woul d beconme severed and the enpl oyees who would remain in the
unit - should be considered in these matters. Such evidence can
take various fornms, but has traditionally been presented by
testinmony or by affidavit. See e.qg. Eric Bell and R chnond
Enpl oyees Association and Town of Ri chnond, No. 03-UD- 10 (MRB
Sept. 26, 2003)(testinmony of both groups of enployees presented);

Corporal s and Sergeants, Cunberland County Sheriff's Ofice and
County of Cunberland and Council No. 74, AFSCME, No. 02-UD- 03
(M.RB May 31, 2002)(signed affidavits from enpl oyees supporting

or opposing severance admitted into evidence). At a mnimm it
woul d be expected that a petitioner seeking a severance should
present evidence that the enpl oyees to be severed wish this
change in the status quo.

Here, the Petitioner presented only his own testinony; he
testified, obviously, that he supports the severing of EMS
enpl oyees into a separate bargaining unit. The Petitioner did

- 25-



not call any other w tnesses, nor did he present affidavits or
any other witten evidence regarding the desires of other
af fected enpl oyees.

The attorney exam ner does not believe that the show ng of
interest supplied by the Petitioner with the original petition
(filed April 13, 2007) constitutes evidence of the present
desires of the affected enpl oyees to be placed in a separate
bargaining unit. The showing is now over six nonths old. Wile
t he nanes of the enpl oyees signing the showi ng of interest and
t he nunbers supplied (other than that it was greater than 30
percent of enployees in the unit to be severed, supporting a
sufficient petition) is confidential information, the formitself
is not. The enployees who signed the original show ng indicated
a desire to be in a separate unit and to continue to be repre-
sented by the |AFF. The | AFF has not indicated a willingness to
represent the EMS enpl oyees in a separate unit. In his testi-
nmony, the Petitioner seenmed to indicate a belief that the
guestion of severing the bargaining unit would be “put to a vote”
following this determnation. |In fact, the attorney exani ner
here must either decide to sever or not to sever the unit based
on the evidence and testinony presented at the hearing; if the
unit were to be severed, the only vote would be one to elect a
bar gai ni ng agent for the severed unit (the | AFF el ecti ng whet her
or not to be on the ballot as a potential bargaining agent).

This raised the specter that the enpl oyees signing the initial
showi ng of interest m ght not have understood the severance
process.

There was virtually no evidence that the enpl oyees who woul d
be severed into a separate bargaining unit desire this severance
to occur; this strongly supports a conclusion that the bargaining
unit should remain as presently configured.
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(10) Extent of union organization. This criterion is not
particularly valuable in evaluating a severance petition. The
City has several other bargaining units of organized enpl oyees.

I f the EMS enpl oyees were to be severed, there would be two City
bar gai ni ng units both containing cross-trained firefighter/

par anedi cs, represented (possibly) by different bargaining
agents. The severance woul d ot herw se have an unknown effect
upon the extent of union organization in the GCty. This factor
nei t her supports nor undermnes a finding of community of

i nterest anong the positions in the present bargaining unit.

(11) The enployer’s organi zational structure. A review of
t he enpl oyer’s organi zational structure does not, in itself,
support the conclusion that the EMS enpl oyees forma unit that
shoul d be a distinctive or separate group. The petitioner
expressed concern in his testinony that the EMS “division” no
| onger exists, conmparing an ol d organi zational chart with a new
one (Petitioner Exh. No. 1; Gty Exh. No. 1). Wile the newer
chart shows a | ess distinct division for EMS enpl oyees, the ol der
chart still divided the EVMS enpl oyees into placenents in four
wel | - defined platoons, each with a separate chain of comand.®
To the extent that these charts show any actual change in
organi zational structure, this may be attributed to the desire
to nmore fully merge the functions within the fire departnment -
fostering true dual -role enployees and increased rotation - al
part of the recomendati ons nmade by the 2006 | abor/ managenent EMS
committee. The organi zation of these enployees within the fire
department has becone nore integrated, not |ess integrated over
time. The enployer’s organi zational structure therefore supports

The report of the 2006 | abor/ managenent EMS conmittee notes that
while the nerger of the Medcu enpl oyees and the fire enpl oyees
occurred in 1997, the Medcu enpl oyees have been stationed at
firehouses since 1975.
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a finding of community of interest between the positions in the
bar gai ni ng unit.

Summary of community of interest factors. |In conclusion,

a review of all of the conmmunity of interest factors strongly
supports a finding that the enpl oyees in the EMS division share a
community of interest wwth the remaining positions in the fire
departnent bargaining unit. The history of collective bargaining
(al ways an inportant issue in severance determ nations) played a
particularly inportant role in reaching this conclusion here.
This bargaining unit was created in a unique way, via the nerger
of two bargaining units represented by two different bargaining
agents, followng a |l engthy period of study and negoti ati on.

The cross-training offered to both units of enployees follow ng

t he nerger, bidding, and other conditions of enploynent, have
resulted in a significant anmount of cohesion in this unit.

The presently-configured unit has a relatively | engthy history of
col l ective bargaining, with the parties successfully negotiating
four successive collective bargaining agreenents. There would
need to be proof of significant discord and disunity anongst the
enpl oyees, and a significant failure of representation by the

bar gai ni ng agent, in order to “undo” this particular unit.

Not hing I'i ke that was presented here.

The history of collective bargaining for this unit
especially distinguishes it from Teansters Local Union No. 48 and
County of Cunberland and Council No. 74, AFSCME, supra, the only
case known to the attorney exam ner where a severance petition

was granted by the Board. |In that case, there existed a
significant difference in job function (patrol officers versus
corrections officers), as well as a bargaining history of only
two years, with one CBA. The present matter is considerably
closer in facts to Teanmsters Local Union No. 48 and Town of

Wonsl ow and Council No. 74, AFSCME, supra, an unsuccessful
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petition to sever firefighters froma unit consisting of
firefighters and public works enployees that had a ten-year

hi story of bargaining, with three CBAs negotiated. Further, the
ki nd of work perforned by the enployees in the present unit is
far nore simlar than the kind of work perforned by the enpl oyees
consi dered in Wnsl ow

CONCLUSI ON

The petition for unit determnation filed on April 13, 2007,
by Stephen Marean, seeking the severance of a unit of Fire-
fighter/Paranmedi cs, Firefighter/Paranmedi c Lieutenants, and
Paranmedic in the EMS division fromthe existing Portland
Firefighters bargaining unit, is denied. These positions wll
remain as part of the presently-configured bargaining unit.

Dat ed at Augusta, Miine, this 26th day of Cctober, 2007.

MAI NE LABOR RELATI ONS BOARD

Dyan M Dyttt nmer
Heari ng Exam ner

The parties are hereby advised of their right, pursuant to

26 MR S.A. 8 968(4), to appeal this report to the Mai ne Labor
Rel ations Board. To initiate such an appeal, the party seeking
appel late review nust file a notice of appeal with the Board
within fifteen (15) days of the date of issuance of this report.
See Chapter 10 and Chap. 11 8§ 30 of the Board Rul es.
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