STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 11-05
| ssued: March 27, 2012

ALI NE C. DUPONT,

Conpl ai nant ,
DECI SI ON ON APPEAL OF
EXECUTI VE DI RECTOR S
DI SM SSAL

V.

MAI NE STATE EMPLOYEES ASSCClI ATI OV
SEI'U, Local 1989,

Respondent .

N N N N N N N N N N N N

On August 12, 2011, Conplainant Aline C. Dupont filed a
Motion for Review of the Executive Director’s dismssal of her
prohi bited practice conplaint agai nst the Maine State Enpl oyees
Associ ation (MSEA or Union). Her conplaint alleged that NMSEA
breached its duty of fair representation in its handling of her
gri evance over her termnation fromenploynment with the Judici al
Branch, thereby violating 26 MR S. A. 81284(2)(A). The Executive
Di rector conducted an investigation in accordance with the
requi renents of the Judicial Enployees Labor Rel ations Act and
concl uded that no violation of the Act had occurred. Upon
appeal, we have reviewed the record and the argunments submtted
and conclude that the Union did not breach its duty of fair
representati on.

I. BACKGROUND
A. SUMMARY OF THE JUDICIAL ACT PROCEDURES

This is the first prohibited practice conplaint filed under
t he Judi ci al Enpl oyees Labor Relations Act that has resulted in a



decision on the nerits by the Board s Executive Director. The
procedures set forth in the Judicial Enployees Labor Rel ations
Act (the “Act”) are significantly different than the adjudicatory
procedures used under the other statutes enforced by the Board.?
The investigative and adjudi catory procedures specific to the
Judi ci al Enpl oyees Act enabl e the Maine Labor Rel ations Board, an
i ndependent agency of the Executive Branch, to adm nister and
enforce that Act in a manner that minimzes the necessity of
conducti ng hearings over events occurring within the Judici al
Branch. These uni que procedures for addressing prohibited
practice conplaints in the Judicial Branch are designed to speed
up the resolution of prohibited practice conplaints and to
respect the constitutionally-based separation of powers.

When a prohibited practice conplaint is filed under the
Judi ci al Enpl oyees Labor Relations Act, 26 MR S.A. ch. 14, it is
initially handled in the sane manner as a prohibited practice
conplaint filed under any of the other three statutes enforced by
the Board. Under each of the four acts, the conplaint nust state
the facts and allege a violation of the Act, it nust be served on
t he opposing party, and the alleged violation of the statute
cannot be based on conduct occurring nore than six nonths prior
to the filing of the conplaint. 26 MR S. A 8968(5)(B)
(Municipal); 26 MR S. A 8979-H(2)(State); 26 MR S. A 81029(2)
(University); 26 MR S. A 81289(2)(Judicial). Likew se, under
all four acts the Executive Director first rules on the
sufficiency of the conplaint by determ ning “whether the facts as
al l eged may constitute a prohibited act.” [1d. Conplaints may be
anmended in accordance wwth MLRB Rule Ch. 12, § 8, and the

The Muni ci pal Public Empl oyees Labor Relations Law, Title 26,
ch. 9-A; the State Enpl oyees Labor Relations Act, Title 26, ch. 9-B;
the University of Maine System Labor Relations Act, Title 26, ch. 12.
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Executive Director’s dism ssal of all or part of a conplaint for
i nsufficiency can be appeal ed to the Board under that same rule.
| f the Executive Director determ nes that the conplaint does
allege a violation of the statute, a prehearing conference and a
heari ng before the Board woul d be the next step under all of the
statutes except the one covering the Judicial Branch. The
procedure under the Judicial Enployees Labor Relations Act is
mar kedly different at this stage.

Under the statutory procedure for preventing prohibited acts
under the Act covering the Judicial Branch, once the Executive
Director finds that the alleged facts may constitute a prohibited
act, the statute requires the Executive Director to “forthwith
cause an investigation to be conducted.” 26 MR S. A 81289(2).
The next sentence establishes the scope of this investigation:
“The executive director shall attenpt to obtain and eval uate
sworn affidavits from persons havi ng know edge of the facts.”
Id. If the Executive Director determ nes fromthe sworn facts
that the conplaint is neritorious, the Executive Director is
required to recomrend a proposed settlenment, after which the
parties have 30 days to attenpt to resolve their dispute before
the recommended settl enent can be made public. [d. [If the
Executive Director or the Board determ nes that a formal hearing
i s necessary, an evidentiary hearing will be schedul ed foll ow ng
a prehearing conference. 1d. Fromthat point on, the conplaint
woul d proceed in the same nmanner as prohibited practice
conpl ai nts under the other three statutes. |f, however, the
Executive Director conducts the investigation and “determ ne[s]
that the sworn facts do not, as a matter of law, constitute a
violation, the charge shall be disni ssed by the executive
director, subject to review by the Board.” 1d.



B. PROCEDURAL HISTORY

In the present case, Ms. Dupont filed her conplaint with the
Board on Septenber 23, 2010. The conplaint consisted of a 2-page
notari zed conplaint, a cover letter with a 5-page “ful
description of all matters related to [ Conpl ai nant’s] w ongful
termnation,”? also notarized, and 101 pages of docunments with no
identification or indication of their purpose. The gist of the
conplaint is the allegation that the Union failed to represent
t he Conpl ai nant properly when handling the grievance on her
term nation. As a renedy, the Conpl ai nant sought reinstatenent,
back pay, paynment of her nedical and legal bills, clearing her
record, and five hundred thousand dollars for nental suffering.

C. BASIC SUMMARY OF FACTS AS ALLEGED

On July 20, 2009, on her way to work as a District Court
Clerk, Ms. Dupont was pulled over by a Biddeford police officer
for not wearing a seatbelt and was subsequently charged with “a
m nor crimnal offense.” At sone point during the stop, Dupont
called the Cerk of Court in Biddeford. A tape of the traffic
stop was made fromthe dashboard of the police cruiser. The
Clerk of Court went to the Biddeford Police Departnent |ater that
day, viewed the tape, and took a copy back to the Court and
showed it to her manager. Dupont was notified by the Judici al
Branch Human Resources Director that she was the subject of an
investigation for violation of the Judicial Code of Conduct by
allegedly trying to use her position with the court systemto get
out of the traffic ticket. This investigation was |ater expanded

\When the PPC was initially filed, the “full description”
i ncluded only 4 pages, but it was obvious that a page was m ssing.
When notified of this om ssion by the Executive Director, the
Compl ai nant provided the full 5-page docunent, and al so incl uded
anot her exhibit, a 2-page letter from MSEA dated May 21, 2010.
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to include an allegation of harassnment based on a conplaint filed
by a co-worker. Dupont was of the opinion that it was illegal

for her Enployer to view or use the traffic stop tape in relation
to her enploynent. The Union Steward | ooked into it and
responded that the Enployer did have the authority to use the
tape. Dupont also asserted in her conplaint that the Union
“illegally denied the presence of an attorney” who woul d have
prevented the use of the traffic stop tape by the Enpl oyer.

Dupont alleged that the Union mssed a step in the grievance
procedure and refused to set up a neeting with the State Court
Adm ni strator after he denied her grievance. Dupont al so charged
that she was msled that the Union Gievance Conmttee woul d take
her case to arbitration, so she did not pursue her conplaint that
three nmenbers of the Commttee were hostile to her. The

conpl aint also included allegations regarding the Union’s conduct
at adm ni strative hearings where she was seeki ng unenpl oynent
conpensati on subsequent to her term nation and all egati ons of
actions taken by the Enployer and the Union at work that violated
her privacy rights.

D. THE EXECUTIVE DIRECTOR’S PRELIMINARY DECISION

The Executive Director followed the standard procedure for
the initial review of a prohibited practice conplaint for
sufficiency, as set forth 81289, sub-82 (“the executive director
or his designee shall review the charge to determ ne whether the
facts as alleged nay constitute a prohibited act.”) Due to a
vari ety of issues, including the Conplainant’s om ssion of a page
of her narrative description of the charge, the sheer vol unme of
docunents acconpanying the conplaint,® and the Union’s request

S\ note that the Board s rules do not contenplate the subm ssion
of docunentary evidence as part of the conplaint. Such subni ssions
shoul d be di scouraged. MRB Rule Ch. 12, 85, specifies the required
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for an extension to submt its argunent, the Executive Director’s
deci sion on the sufficiency of the conplaint took |onger than
usual , and was not issued until Decenber 10, 2010.

The first part of the Executive Director’s decision applied
the 6-nonth imtation period inposed by 26 MR S. A 81289(2) and
concl uded that any conduct occurring nore than 6 nonths prior to
the filing of the Conplaint, that is, prior to March 23, 2010,
could not serve as the basis for a conplaint. |In addition, the
Executive Director dism ssed those portions of the conplaint
dealing with the unenpl oynent conpensation hearing and the
all egation that the dissenmnation of the traffic stop tape
viol ated the Conpl ai nant’s privacy rights because those issues
were beyond the Board’s jurisdiction. Wat remained was the
Uni on conduct with respect to the March 23, 2010, union grievance
commttee neeting, at which tinme the Union considered whether it
shoul d pursue arbitration of Dupont’s grievance. The Executive
Director identified the insufficiencies in the allegations
regarding this neeting as well as certain procedural problens
with the conplaint, such as the need to cite the specific section
and subsection of the law allegedly violated and the need to set
forth the facts concisely in separate paragraphs. The

content of a conplaint: the nane of the conpl ai nant (sub-81), the nane
of the respondent (sub-82), a copy of the collective bargaining
agreenent (sub-83), the relief sought (sub-85), a “concise statenent
of facts” (sub-84), and “other relevant information” (sub-86), that

is, “[a] brief statenent of any other information relative to the
charge.” The “Conci se Statenent of Facts” is described in detail:

4. Concise Statement of Facts. A clear and conci se statenment
of the facts constituting the conplaint, including the date
and pl ace of occurrence of each particular act all eged,
nanmes of persons who allegedly participated in or wtnessed
the act, and the sections, including subsection(s), of the

| abor relations statutes alleged to have been viol ated. The
conpl ai nt nust consist of separate nunbered paragraphs wth
each paragraph setting out a separate factual allegation
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Conpl ai nant was given until Decenber 27, 2010, to anend the
conplaint, which was | ater extended to January 27, 2011

E. THE AMENDED COMPLAINT

On January 31, 2011, the Executive Director issued a ruling
that the anended conplaint sufficiently stated a cl ai munder the
Act. Stripped of its Iegal conclusions, the anmended conpl ai nt
can be summari zed as foll ows:

The conpl aint states that the Judicial Branch term nated
Conpl ai nant’ s enploynment as a District Court Clerk for allegedly
trying to use her position as an officer of the court to get out
of tickets issued during a traffic stop in Biddeford on July 20,
2009. The Enpl oyer consi dered her behavior to be a violation of
t he Judi cial Code of Conduct. The only people present at the
traffic stop were the Conpl ai nant and the police officer who
pul l ed her over. There was a video recording of the entire stop
made from the dashboard of the police cruiser. Later that day,

t he Bi ddeford Police Departnment contacted the Clerk of Court in
Bi ddeford, and told her she should cone see the video recording
of the stop. The Clerk of Court viewed the recording and took a
copy back to her manager. The allegation that the Conpl ai nant
had viol ated the Code of Conduct came fromwatching this
recording. The Enployer did not interview the police officer
when investigating the alleged Code of Conduct violation. It is
the Conplainant’s position that it was illegal for the Biddeford
Pol ice Departnent to show or provide the tape to the Cerk of
Court and therefore any information |learned fromthat tape was
hearsay and its use was inproper. The Conplai nant charges that
the Union’s grievance commttee was obligated to vote to take her
case to arbitration because the use of the tape as the basis for

her termnation was “illegal,” because the Enployer did not
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interview the police officer (the only eye-witness), and because
her term nation was based entirely on hearsay evidence. The
Conpl ai nant states that she and her Union representative nade
these argunents to the commttee. The Conpl ai nant asserts that
because the grievance commttee was aware that the Enployer had
no direct evidence to termnate her, it was “duty bound” to take
her case to arbitration. The Conpl ainant al so charges that the
gri evance commttee should not have included certain individuals
wi th whom t he Conpl ai nant had a “negative history” nor any

enpl oyees who worked in the sanme office as the Human Resources
Director. The Conplainant charges that “it is obvious that the
Commttee did not deal with [her] in ‘good faith’ and therefore
viol ated 81284(2)(A)."

F. THE EXECUTIVE DIRECTOR’S INVESTIGATION AND DECISION

In the same January 31, 2011, letter ruling that the anmended
conplaint was sufficient, the Executive Director initiated the
investigation of the conplaint. As the first step of this
i nvestigation, the Executive Director required the Union to file
a response to the anmended conplaint. In addition, the Union was
directed to support its response with sworn affidavits from
per sons havi ng knowl edge of the facts of the case. The Executive
Director asked that the Union's affidavits address the steps
undertaken in processing Dupont’s grievance, including the
Union's efforts to file the grievance at step 2 and step 3 of the
grievance procedure.

On March 1, 2011, the Conplainant submtted an unsolicited
copy of the February 22, 2011, decision of the Mine Unenpl oynent
Comm ssi on.

The Union filed its response to the Anended Conpl ai nt on
March 3, 2011, and included six affidavits and ei ght docunents
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supporting its response. The Union also filed a Mdtion to
Di smss the Conplaint, arguing that the facts all eged did not
anmount to a breach of the duty of fair representation.

After receiving the subm ssions of the Union, the Executive
Director notified the Conplainant and instructed her to file
sworn affidavits addressing the factual matters relating to the
nerits of the conplaint and any docunents the Conpl ai nant
believed were inportant to her case. The Executive Director also
i ndi cated that the Conplainant should submt witten argunent in
response to the Union's Motion to Dismiss. On April 20, 2011,
the Conplainant filed an “Affidavit of Aline Dupont,” a “Response
to Reply from Respondent,” and a “Mdtion to Deny Respondent’s
Request for Dismissal.”

On July 29, 2011, the Executive Director issued his decision
concl uding that the sworn facts did not, as a natter of |aw,
constitute a violation of the Act and dism ssed the conpl aint.
The deci sion included 40 separate findings of fact, extensive
consi deration of the actions taken by the Union in handling her
case, and a discussion of the Conpl ainant’s various argunents.

G. THE APPEAL TO THE BOARD

The Conpl ainant tinely appeal ed the Executive Director’s
decision to the Board. The Conplainant filed a “Revised Mtion
for Review of Dismssal of Conplaint” on Cct. 27, 2011.% The
Motion presented new argunments that the Union failed to oppose

“Upon review of the initial notion for review, it becane apparent
that the Executive director cited an MLRB Rul e that was not
appropriate for an appeal of this nature. The Board issued an Interim
Order explaining that an appeal to the Board was not a review of the
Executive Drector’s sufficiency determi nation, but was a review to
address whether the sworn facts constituted a violation of the Act.
Compl ai nant was given the opportunity to amend the nmotion for review
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vari ous decisions of the Enployer and nmade Dupont a scapegoat
because the Union did not want to enbarrass the Judicial Branch
or the Cerk of Court. The Mdtion also argued that the six-nonth
limtations period should not have been applied to renove certain
subj ects from consi deration

I ncluded with the Mdtion for Review was a copy of the
February 22, 2011, decision of the Unenpl oynment Conm ssion; a
copy of the Union’s letter informng the Conpl ai nant that they
deci ded not take her grievance to arbitration; a letter dated
Sept enber 21, 2009, from Ms. Dupont’s therapist describing her
mental health issues; a DVD copy of the recording of the traffic
stop; and audi o recordi ngs of the unenpl oyment conpensation
adm ni strative hearings on May 24 and 28, 2010, and the Mine
Unenpl oynment Conm ssion’s hearings on Novenber 18, 2010, and
January 6, 2011.

Foll ow ng the receipt of the Union’s response to the appeal,
t he Conpl ai nant submitted a 4-page reply that included thirteen
(13) exhibits: a copy of an “COfficial Conplaint” alleging
i mproper sharing of confidential information filed by Dupont on
Cct ober 5, 2009, against Lisa Mrrgan, the Union Steward initially
involved with her situation; a total of three emails related to
that issue; a copy of the Decenber 23, 2009, letter fromthe
State Court Administrator; a copy of an “Oificial Conplaint”
filed by Dupont on Septenber 30, 2009, against the Cerk of Court
and an Administrative Clerk for violating her “civil right to
privacy” and creating a hostile work environnment for her; a one-
page excerpt fromthe Enployer’s Investigative Report, and
vari ous ot her docunents with Dupont’s handwitten notes on them
reflecting her view that the docunents support her theory that
she was being made a scapegoat.
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The Conpl ainant’ s Mdtion asks the Board to consider al
prior subm ssions to the Executive Director in deciding this
appeal, and specifically objects to the Executive Director’s
ruling that the statutory six-nonth limtations period precludes
consi deration of sone issues. |In addition, the Conplai nant
expressly requests the Board to view the video of the traffic
stop because it was the basis of the Enployer’s action against
her and because, in the Conplainant’s view, it substantiates the
Conpl ai nant’ s version of the events. The Conplainant’s Mtion
al so asks the Board to listen to the audiotapes of various
unenpl oynment heari ngs occurring several nonths after the
Grievance Conmittee’ s decision because, the Conplai nant asserts,
it proves her case that the Enployer was trying to use her as a
scapegoat. W conclude that listening to the unenpl oynent
hearings is inappropriate, for reasons explained below, and w |
defer discussion on the traffic stop tape until |ater.

II. STATUTE OF LIMITATIONS

The Executive Director ruled that events occurring prior to
March 23, 2010, could not serve as the basis of any all eged
violation of the Act. The Executive Director relied on the
express terns of the statute and |ong-settled interpretation of
that statute that prevents the Board from hearing any prohibited
practice that is based on conduct occurring nore than six nonths
prior to the filing of the conplaint. 26 MR S. A 81289(2). 1In
this case, that limtation precludes the Board from addressing a
violation of the | aw based on conduct occurring before March 23,
2010. W affirmthe Executive Director’s ruling on that point.

Neverthel ess, the Board is not precluded from considering
evi dence of events occurring before the six-nmonth tine frane in
order to fully understand the events occurring within the six
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months. It is well established that evidence of events occurring
before the six-nmonth limtation period can be considered for the
[imted purpose of "shed[ding] light on the true character of
matters occurring within the limtations period." See, e.q.,
Teansters Local 48 v. City of Waterville, No. 80-14, at 2-3,
(April 23, 1980), citing Machinists Local Lodge No. 1424 (Bryan
Mg. Co.) v. NLRB, 362 U S. 411 (1960). Consequently, we wll
review all of the facts presented |leading up to the Union’s

conduct which is the basis of the conplaint here, that is, the
Union Gri evance Conmittee’ s denial of COwplainant’s arbitration
request.

III. FINDINGS OF FACT

1. The Conpl ainant, Aline C. Dupont, was enployed by the Judici al
Branch for approxi mtely seventeen years as a clerk in the office
of the Cerk of Court at the various |ocations where she was
assigned to work. Dupont's position was included in the Judici al
Branch Adm nistrative Services Bargaining Unit, for which MSEA is
the certified bargaining agent.

2. On July 20, 2009, while on paid travel status and driving to
work at the Biddeford District Court, Aline Dupont was stopped by
an officer of the Biddeford Police Departnent. A videotape of
the traffic stop was recorded by a canera |ocated in the cruiser
operated by the police officer. [Dupont affidavit 2; Sept. 15,
2009, Investigative Report (submtted with Conpl aint);
Respondent's Reply Meno 91.]

3. By her own adm ssion, Dupont did not react well to the
situation and was di scourteous to the officer. [Dupont affidavit
12; Anmended Conpl ai nt 2; Septenber 15, 2009, Investigative
Report (submitted with Conplaint).]
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4. As aresult of the traffic stop, Dupont was cited for failure
to wear a seat belt, illegal attachnment of plates, and refusal to
sign a uniformtraffic ticket. [Letter from Dana C. Hanley, Esq.,
to Mark Lawrence, D. A, dated 12/10/09, cc to Dupont (submtted
with Conplaint); letter fromLinda P. Cohen, Esqg., to Dupont
dated 1/12/10 (submtted with Conplaint).]

5. Later that sane day, the Deputy Chief of the Biddeford Police
Depart ment phoned Kat hy Jones, the Cerk of the Biddeford
District Court, and invited Jones to view the tape of the traffic
stop involving Dupont. [Dupont Affidavit 2]. Jones went to the
Bi ddeford Police Departnent, viewed the tape and requested a copy
of it. Jones then provided the copy of the tape to R ck Record,
the Director of Clerks of Court at the Adm nistrative Ofice of
the Courts. [Dupont Affidavit 92.]

6. Dupont asked her son, an attorney, about the Enpl oyer’s
possessi on of the dashboard tape of the traffic stop. He
infornmed her of the Crimnal Hi story Record Information Act
(CHRIA), 16 MR S. A 88611-623, which Dupont asserts makes the
Enpl oyer’ s possession or use of the tape illegal. [Dupont
Affidavit 13.]

7. Dupont learned that Rick Record had a copy of the video tape
on the same day as the traffic stop. She told Record that his
possession of the tape was illegal since the tape had been

unl awful Iy obtai ned. [Dupont Affidavit 3]. Dupont also inforned
her uni on steward, Lisa Mdrgan, that the Enpl oyer was not
supposed to have the tape and asked her to retrieve it. \Wen
Morgan got back to her on it, she told Dupont that the Enployer
was allowed to have the tape. [Dupont Affidavit 93.]
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8. About ten days after the traffic stop, Dupont received an
email fromthe Human Resources Director inform ng her that she
was under investigation for violating the Judicial Code of
Conduct. This notice was also sent to Lisa Mirgan and anot her
uni on representative. Dupont was disturbed by the fact that she
received this notice by email, and by the fact that copies had
been sent to Morgan and the other union steward. Dupont told
Morgan that she wanted to have her | awyer present at this
nmeeting. Morgan infornmed her that was not allowed. As the
result of various conversations with other enpl oyees, Dupont and
Mor gan di sagreed what kinds of conversations about her case were
appropriate. This led to Mdrgan renoving herself fromthe case.
VBEA Fi el d Representative N cole Argraves assuned responsibility
for handling Dupont’s situation. [Narrative description of events
p. 2 (submtted with Conplaint).]

9. At a neeting on August 7, 2009, the Enployer’s Human
Resources Director, Kinberley Proffitt, produced a copy of the
tape for Dupont, Kathy Jones, Rick Record, and Union
representative N cole Argraves to see. At this time, Dupont was
infornmed that she was going to be investigated for a conplaint of
harassment being filed against her by a co-worker. [Narrative
description of events, p. 3 (submtted with Conplaint).]

10. On Septenber 15, 2009, the Judicial Branch issued its

| nvestigative Report regarding the alleged violation of the
Judi ci al Code of Conduct. |In conducting the investigation,
managemnment viewed the DVD record of the traffic stop, reviewed
Dupont’ s personnel record, including her disciplinary history,
interviewed five judicial branch enpl oyees and reviewed witten
statenents from Dupont and two ot her enpl oyees. The report
concl uded that, “Ms. Dupont has a |long history of engaging in

i nappropriate behavior and that the facts support a finding that
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Ms. Dupont did attenpt to use her position and affiliations in
express violation of the Judicial Branch Enpl oyee Code of
Conduct. . . [and] that she nade nunerous statenments neant to
intimdate and coerce co-workers.” The investigation al so
determ ned that the statenents by Dupont that she did not
remenber the stop or what she said were not corroborated by the
testinony of others. [Septenber 15, 2009, Investigative Report
(submtted with Conplaint).]

11. After reviewing the report and considering all disciplinary
al ternatives, nmanagenent recommended term nation of Dupont’s

enpl oynent. Dupont was schedul ed for a Loudernm || neeting® on
Septenber 18, 2009, at which tine she would be able to provide
information prior to the final decision regarding term nation.

[ Letter dated Sept. 15, 2009, fromProffitt to Dupont (submtted
with Conplaint)]. Because there was a conpl ai nt agai nst Dupont
regardi ng harassnent still pending, Dupont’s Union representative
(Nicol e Argraves) asked that the Louderm || hearing be del ayed
until the conpletion of that investigation. [Narrative
description of events, p. 3 (submtted with Conplaint]. Argraves
had requested that Dupont be granted a followup interview as
part of that investigation, which occurred on Septenber 28, 20009.
[ nvestigative Report Addendum dated Cctober 1, 2009 (submtted
with Conplaint).]

12. The Addendumto the Investigative Report issued after the
foll owup interview wi th Dupont concl uded,

°A Louderm |l nmeeting is part of the “due process” that must be
provi ded to a public sector enployee to be allowed to respond to the
charges before the government enpl oyer nmakes the final decision to
termnate enploynment. In the Louderm || case, the U S. Suprene Court
hel d that certain due process requirenments nmust be net when the public
sector enployee has a “property interest” in continued enpl oynent.
Cl evel and Board of Education v. lLoudermll, 470 U S. 532 (1985).
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No conpelling evidence was shared that would alter the
previously stated determ nation that Ms. Dupont made
statenments to her co-workers in Bridgton that were
designed to intimdate; and that at |east one of these
co-workers was intimdated and felt threatened by those
statenments. Ms. Dupont was not able to offer any

rati onal reasons as to why the persons providing these
detail ed descriptions of her behavior would know ngly
make fal se statenents.

[ nvestigative Report Addendum dated COctober 1, 2009 (submtted
wi th Conplaint).]

13. The Louderm || neeting was held on Cctober 8, 2009, at which
ti me Dupont suggested that any inappropriate behavior she may
have engaged in during the July 20, 2009, traffic stop was, in
part, the result of her psychol ogical condition. She requested
that her inappropriate conduct at the stop be excused as an
accomodation. That request was denied by Janes T. d essner, the
State Court Administrator. [Letter from d essner to Dupont dated
Cct ober 20, 2009, (submitted with Conplaint).]

14. Dupont received a letter from State Court Adm nistrator
A essner dated Cctober 20, 2009, which term nated Dupont’s
enpl oynment effective at the close of business that day. The
| etter stated:

You were notified by letter dated Septenber 15,
2009 that a reconmendati on had been nade that you be
termnated fromyour position at the Judicial Branch.
A Louderm Il neeting was held on Cctober 8, 2009.
Prior to the Louderm || neeting, you were provided with
a copy of the investigative report. At the Louderml|
nmeeting, you were afforded union representation and the
opportunity to provide information prior to the final
deci si on regardi ng discipline.

At issue are the allegations that you: 1) were in

violation of the Judicial Branch code of conduct
relating to an incident that occurred on or about
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July 20, 2009; and 2) that you threatened, intimdated,
harassed or engaged in verbal bullying and/or
unpr of essi onal conduct. After a thorough
investigation, the allegations were substantiated. At
the Louderm || neeting, you and/or your representative
suggested that your inappropriate conduct may have been
related, at least in part, to a psychol ogi cal
condition. In addition, you indicated that you did not
intend to suggest that the DA would “drop” the tickets.
After careful consideration of all the avail able
information, | have concluded that you have not
presented any information warranting reducing the
proposed term nation. To the extent that you have
requested that your inappropriate conduct be excused as
an accommodation, that request is denied as
unr easonabl e.

[Letter from d essner to Dupont dated Cctober 20, 2009,

(submitted with Conplaint).]

15. A step 1 grievance was filed on behalf of Dupont by MSEA
Field Representative N cole Argraves via e-mail to the Human
Resources Director, Kinberly Proffitt. [Argraves affidavit 94;
Argraves e-mail dated Cctober 23, 2009, (Union Subm ssion to
Executive Director, Attachnment E)]. Proffitt replied on Friday,
Cct ober 30, 2009, denying the grievance and stating that the
grievance was deficient because it had not been submtted in
witing and it did not list the contract articles violated.
Argraves responded | ater that day that she woul d hand deliver the
of ficial grievance the followi ng Monday. [Argraves affidavit 15.]

16. Argraves submtted a witten grievance the foll ow ng week,
whi ch contained the sane information as the e-nmailed grievance.
Proffitt considered this subm ssion to be a step 1 grievance
whil e Argraves apparently considered it step 2, although she did
not place any step nunber in the proper place on the form

[ Argraves affidavit 95.]
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17. On Novenber 24, 2009, Proffitt e-mailed Argraves stating
that she assuned that the grievance had been resol ved because she
had denied the step 1 grievance on October 30, 2009, and the tine
frame for noving the grievance to step 2 had passed. Argraves
responded that she did file the grievance at step 2 and no step 2
response was received. Over the course of the next few days,
Proffitt and Argraves exchanged several emails asserting their
respective positions, but came to no agreenent on whether a step
2 grievance had been properly filed within the established tine
limts. Argraves indicated that they were noving to step 3. |[E-
mai | exchange (Uni on Subm ssion to Executive Director, Attachnent

E).]

18. Argraves subsequently filed the step 3 grievance with State
Court Adm nistrator 3 essner. dessner responded in a letter to
Argraves dated Decenber 23, 2009, with a copy provided to Dupont.
He concl uded that there was no step 3 grievance to process
because the Union had m ssed or erred on a previous step.

W t hout concedi ng any contractual obligation to neet, d essner
offered to nmeet and explore “reasonable alternatives and

resol ution”. [Decenber 23, 2009, letter fromd essner (submtted
wi th Conplaint).]

19. Dupont asserts in her affidavit that she asked Argraves to
arrange a neeting with @ essner, but that Argraves did not set up
a neeting. Argraves stated in her affidavit that she approached
Dupont about such a neeting and Dupont wanted to know if it would
result in her reinstatenent or get her 10 years of wages.
Argraves told her that reinstatenment was not likely, as the

Enpl oyer had been clear in its refusal to return her to work and
that 10 years of wages was also unlikely. According to Argraves,
Dupont stated that those were her requirenments, and if that
outcone was not |ikely, there was no sense in neeting. Argraves
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al so stated that Dupont never asked her to set up a neeting with
G essner until after the Gievance Conmittee declined to take her
grievance to arbitration. [Argraves affidavit 7, 19; Dupont
affidavit, 6,; Narrative description of events, p. 4 (submtted
with Conplaint)]. Dupont asked that her case to go to
arbitration. [Argraves affidavit ¢8.]

20. Argraves believed that the tine lines of filing Dupont's
grievance would likely be an issue at the grievance comm ttee
nmeeti ng because the Enpl oyer believed Argraves had not net the
deadl i nes established in the grievance procedure. [Argraves
affidavit T 26.]

21. Dupont was notified by letter dated March 12, 2010, that the
judicial non-supervisory grievance commttee would neet on

March 23, 2010, to decide whether to take her grievance to
arbitration. [Union subm ssion, attachnent “C'.] The letter
informed her that if she was unable to attend the neeting either
in person or by phone, her field representative would present her
grievance on her behalf. The letter instructed Dupont to contact
Argraves prior to the neeting to discuss the presentation of the
grievance. The letter also referred her to an enclosure titled,
“What is The Gievance Conmittee and What Does It Do?”. The

encl osure descri bed how MSEA has separate grievance committees
for supervisory and non-supervi sory enployees, and al so stated:

Grievance Conmittees exist to give nenbers control over
the adm nistration of their contract. Not every
grievance that remains unresolved at the arbitration
step should go forward to arbitration. Wy?
Arbitration decisions not only serve as precedent for
cases arising under the same contract but they al so may
be relied on by arbitrators deciding cases under ot her,
simlar contracts. Sonetinmes, the Union and bargai ni ng
unit nmenbers have an interest in our not going to
arbitration over cases where we have little chance of
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W nni ng, especially where the decision could set a bad
precedent for the future.

22. The MSEA grievance comrttee ground rul es provided an
overview of the commttees’ responsibilities. [Union subm ssion,
attachnment “F’.] The ground rules stated, “The commttees
provi de oversight of the arbitration process, bal ancing the
conpeting interests of nenbers, applying MSEA policy to the

i ssues raised by particular grievances, and filtering out
neritless grievances before arbitration.” The ground rul es gave
a detailed explanation of the duty of fair representation,
gquoting fromthe Law Court’s decision in Lundrigan v. MRB. It

expl ained that the duty of fair representation “does not mean
that MSEA nust arbitrate every grievance. The union has the
right to walk away froma grievance, so long as it acts for
legitimate reasons. For exanple, the union may decide that the
grievance is too weak to justify the cost of arbitration.”

23. The grievance conmttee ground rules identified a nunmber of
valid reasons a grievance commttee could have for wthdraw ng a
case fromarbitration

a. Based on the current contract, |aw, and precedents,
there is no reasonabl e chance of success in
arbitration

b. The grievance inplicates policy considerations that are
appropriately decided by the nenbership;

C. The cost of arbitrating the di spute outweighs the
potential benefits to be derived froma successful
out cone

d. The grievance involves conflicting rights of union
menbers;

e. The grievant has refused to cooperate, or has otherw se

significantly inpaired the union’s ability to provide
effective representation;

f. The enpl oyer has nade a firmsettlenent offer which
provides relief that is at |east equal to the renedies
that can reasonably be expected fromarbitration;

g. For other legitimte reasons consistent with the
policies and practices of the union, and with the
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union’s duty of fair representation.
[ Uni on subm ssion, attachment “F".]

24. The union grievance conmttee ground rules also stated, “No
outside |lawers are permtted to represent unit nmenbers in the
grievance process, or before the grievance commttee.” [Union
subm ssion, attachment “F".]

25. The grievance conmittee for the Judicial Branch Adm nis-
trative Services and Professional Services Bargaining Units had
not met for at |least a year. The grievance commttees are nade
up nostly of active stewards and chief stewards. |If a conmttee
had not net recently, the nmenbers would be contacted to see who
is able and willing to serve. [Hodsdon affidavit 2-94.]

26. Argraves reviewed a |ist of grievance conmittee nmenbers with
Dupont sonetine around March 10, 2010, and then later in a
nmeeting that included MSEA President Hodsdon [Argraves affidavit
10- 12, 915.] Dupont objected to any supervisors serving on
the commttee, but Argraves explained that none of the
supervisors |isted as nenbers woul d be serving on the grievance
committee handling her grievance. Dupont objected to Lisa Mrgan
serving on the commttee and two others: Deborah Nowak and

M chael G lbert. Argraves responded that Mrgan woul d be renoved
fromthe committee because of her earlier involvenent with
Dupont. Dupont did not provide a reason for her objection to
Nowak. Dupont expl ai ned her objection to Gl bert was that he had
lied to managenent about her falling asleep on the job. Argraves
said she would look into it. Hodsdon inforned Dupont that there
was a |limted pool of people able to serve on the commttee and
that some were unavailable. [Argraves affidavit, {12-916.]

27. Argraves contacted G | bert about Dupont’s concern. He
expl ai ned that he had once been asked by a supervisor if he had
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observed Dupont sleeping in the court on a particular day and he
responded that he had seen her fall asleep. He said he could not
Iie when asked a direct question by a supervisor. He stated that
he had no issues wth Dupont and felt he could be inpartial when
consi dering Dupont’s grievance. Wen Argraves reported this back
to Dupont, she said to go ahead and use Gl bert on the commttee.
[ Argraves affidavit, q717-18; Gl bert affidavit 4.]

28. At sone point, Dupont indicated that two of the people
listed as grievance conm ttee nenbers were unacceptable to her
because they worked in the sane office as the Human Resources
Director. She was very unconfortabl e because she felt many
emai | s had al ready been shared i nappropriately in her case.
Dupont al so believed that these two individuals were unduly

i nfluenced by the opinion of the Human Resources Director about
the legality of using traffic stop tape and her right to have an
attorney present at neetings. [Dupont affidavit 5, 17.]

29. In their respective affidavits, the two comm ttee nenbers
who worked in the same office as the Human Resources Director
stated that they never discussed Dupont’s term nation or
grievance with the Human Resources Director. [Nowak affidavit 93,
Fournier affidavit 13.]

30. Just prior to the March 23, 2010, grievance conmttee

nmeeti ng, one commttee nenber, Deb Nowak, spoke to Argraves about
the possibility that Dupont m ght perceive a conflict because she
had supervised Dupont in 1996. Nowak hersel f thought she could
be inpartial. Nowak's concern was discussed with Dupont prior to
the neeting. Dupont waived any objection to Nowak being on her
grievance conmttee. [Argraves affidavit § 21-24; Hltz affidavit

14, 15.]
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31. Dupont stated in her affidavit that she waived the objection
because she was informed by Bruce Hodsdon that there were no

ot her nenbers available to serve on the commttee. He did not
offer to delay the neeting. [Dupont affidavit, ¢8.]

32. Prior to the start of Dupont's grievance commttee neeting,
MSEA Director of Field Services Hiltz and MSEA Presi dent Hodsdon
reviewed the duty of fair representation and the grievance
commttee ground rules with the conmttee. This training took
about forty mnutes. [Hiltz affidavit 7; Hodsdon affidavit {8]
Then Argraves and Dupont were invited into the roomto neet with
the grievance commttee. Hodsdon gave an introduction expl ai ning
t he purpose of the grievance cormmittee, the procedures for
presenting the case and noting that the proceedi ngs were
confidential. After the grievance comrttee neeting convened,
but before any discussion of the grievance occurred, Dupont was
asked again if she had any problemw th any nmenbers serving on
the commttee. She responded that she did not. [Argraves
affidavit, 918; Hodsdon affidavit, 99-910.]

33. Argraves and Dupont presented the nerits of Dupont's case to
the commttee. Argraves and Dupont explained their position on
the illegality of the enployer possessing or using as evidence
the DVD of the traffic stop. [Amended Conplaint 75.] Dupont
presented a |l egal opinion witten by an attorney on the legality
of the dissem nation of the video. [Dupont affidavit 9; March
22, 2010, letter fromJohn S. Canpbell to Argraves (submtted
with Conplaint)]. Dupont explained her health condition and her
difficulties in handling stressful situations. [Dupont affidavit
19]. Argraves infornmed the commttee that the Enployer would
likely raise a tineliness argunent because they believed the

Uni on had m ssed a deadline. Argraves indicated that the Union
woul d di spute that point. [Argraves affidavit 26].

-23-



34. The committee nenbers asked several questions of both
Argraves and Dupont. At some point, the Union President asked
Argraves if she thought that Dupont had viol ated the Code of
Conduct and she said no. [Dupont affidavit 79.] Dupont and
Argraves were asked if they had anything el se to present.
Nei t her had anything further. [Argraves affidavit 126.] Dupont
and Argraves were then excused fromthe neeting. The
presentation and question period |asted for about an hour and
twenty mnutes. |[Argraves affidavit §26; Hiltz affidavit 710.]

35. The conmttee discussed the case for over an hour. The
conm ttee voted not to take Dupont's case to arbitration. [Hltz
affidavit T11; Hodsdon affidavit Y11; Glbert affidavit Y6; March
26, 2010, letter to Dupont fromH lItz]. Once the decision was
made, the President collected all the notes and materials from
the commttee nenbers which were then destroyed.

DISCUSSION

THE DUTY OF FAIR REPRESENTATION

The | egal question presented by this case is whether the
VMBEA breached its duty of fair representation in handling the
grievance on the Conplainant’s term nation. The duty of fair
representation derives fromthe statutory provision that grants
the certified bargaining agent the sole and excl usive authority
to act as the bargaining representative for the enployees in the
bargaining unit. See 26 MR S. A 81287(3)(D). Wth this
statutory authority cones the corresponding obligation to
represent all of the enployees in the unit fairly. A breach of
the duty of fair representation is a violation of 81284(2)(A) of
the Act, which prohibits a union from®“interfering wth,
restrai ning, or coercing enployees in the exercise of the rights
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guaranteed in section 1283.” This Board and the Mii ne Law Court
have consistently held that the duty of fair representation is
breached only when a union's conduct toward a bargaini ng unit
menber is arbitrary, discrimnatory, or in bad faith. Lundrigan
v. MSEA, No. 83-03 at 6-7 (Feb. 4, 1983) aff’d Lundrigan v. MRB

482 A.2d 834 (1984), and Brown v. MSEA, 1997 ME 24, 97, 690 A 2d
956, citing Vaca v. Sipes, 386 U S 171, 87 S.C. 903 (1967).

THE SCOPE OF DUTY OF FAIR REPRESENTATION

The scope of the bargaining agent’s duty of fair
representation does not extend beyond the scope of the agent’s
statutory authority. This neans that the duty of fair
representation only applies when a union is acting inits
statutory capacity as the bargai ning agent representing the
enpl oyees in the bargaining unit. Thus, when a union is
representing enployees in negotiations and in admnistering a
col | ective bargai ning agreenent, which includes grievance
processing, it is subject to the duty of fair representation.
Jordan v. AFSCME, No. 07-15 at 17 (June 18, 2008) (Duty of fair
representation applies to negotiations but does not apply to

ratification procedures); Stephen Collier v. Penobscot Bay
Teachers Assoc./MEA, No. 92-30 at 12 (Sept. 25, 1992), aff'd Ken.
Super. C. CV-92-478 (April 10, 1993) (sane).

Wth this in mnd, we note that the Executive Director’s
decision to dismiss that portion of the conplaint regarding the
Uni on’ s conduct at a subsequent unenpl oynent conpensation hearing
was correct.® The Union has no statutory authority with respect
to unenpl oynent conpensation, and as there is no exclusive
representation issue limting the conplainant’s rights in

Simlarly, whether the Union violated Dupont’s expectations of
privacy are beyond the scope of the duty of fair representation and
beyond the jurisdiction of this Board.
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unenpl oynent proceedi ngs, the Union’s conduct is not subject to
the duty of fair representation.

THE NATURE OF THE DUTY OF FAIR REPRESENTATION

The nature of the duty of fair representati on under Mi ne
law is conparable to the duty of fair representati on under the
National Labor Relations Act. Langley v. MSEA, No. 00-14, at
25 (Dec. 26, 2000), aff'd, 2002 ME 32, 110, 791 A 2d 100; see
also Airline Pilots v. ONeill, 499 U S. 65, 67 (1991). 1In both
cases, a showing that the union's conduct was arbitrary,

discrimnatory or in bad faith involves the sane anal ysis:

A union's actions are arbitrary only if, in light of
the factual and | egal |andscape at the tine of the
union's actions, the union's behavior is so far outside
a w de range of reasonabl eness as to be irrational. A
union's discrimnatory conduct violates its duty of
fair representation if it is invidious. Bad faith
requires a showi ng of fraud, or deceitful or dishonest
action.

Agui naga v. United Food & Commercial Wrkers Int'l Union, 993
F.2d 1463, 1470 (10th Cr. 1993) cert. denied, 510 U S. 1072
(1994) (internal quotations and citations omtted).

THE STANDARD IS INTENTIONALLY HIGH

The standard for proving a breach of the duty of fair
representation is high, and is intentionally high in order to
all ow the collective bargaining systemto function in accordance
with the policies of the |labor relations statutes. The Law Court
has recogni zed that a union nust be allowed to bal ance the
collective interests of the whole with the individual interests
of its menbers. Brown v. Maine State Enpl oyees Association, 1997
ME 24, 97, 690 A 2d 956, citing Peterson v. Kennedy, 771 F.2d
1244, 1255 (9th Gr. 1985). A union nust be able to focus on the
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collective interests of the entire bargaining unit w thout being
forced to serve as a zeal ous advocate for each and every

i ndividual with a possible grievance. Liability for nere
negl i gence or bad judgnment calls would lead to direct costs that
woul d have to be passed on to the entire nmenbership and woul d
weaken the union. Peterson v. Kennedy, 771 F.2d at 1255. The
U.S. Suprene Court has |ong recognized that in order for the

col | ective bargaining systemto function properly, this high
degree of deference is essential:

Uni on supervi sion of enpl oyee conpl aints pronotes
settlements, avoids processing of frivolous clainms, and
strengt hens the enployer’s confidence in the union.
[Vaca v. Sipes, 386 U.S.] at 191-193, 87 S.Ct. at 917-
918. W thout these screening and settl enent

procedures, the [Vaca] Court found that the costs of
private dispute resolution could ultimtely render the
systeminpracticable. [bid.

International Bhd. Of Elec. Wirkers v. Foust, 442 U. S. 42, 51, 99
S.a. 2121, 2127 (1979). This reasoning is consistent with this
Board’ s | ong-standing view that a union needs to be able to

exercise discretion in order to performits representationa
duties effectively. Lundrigan v. MSEA, No. 83-03 at 6-7, aff’'d
Lundrigan v. M RB, 482 A 2d 834 (1984)(no violation of duty for
Union attorney to refuse to make argunments at arbitration that

gri evant thought should be nade); Casey v. Muntain Valley Educ.
Assoc., No. 96-26 (Cct. 30, 1997)(no violation in refusal to take
case to arbitration because of uncooperative behavior of

grievant). See also Chauffeurs Teansters & Hel pers, Local No.
391 v. Terry, 494 U.S. 558, 567-68, 110 S.Ct. 1339 (1990) (A union
has "broad discretion in its decision whether and how to pursue

an enpl oyee's grievance agai nst an enployer." citing Vaca V.
Sipes, 386 U S. at 185, 87 S.C. 903).
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APPLYING THE STANDARD IN THIS CASE

As noted above, the established standard for determ ning
whet her a union’s conduct is arbitrary requires considering the
conduct in light of the factual and | egal |andscape at the tine
of the action. Cearly, this neans that subsequent actions and
testinmony given at the unenploynment hearings occurring two nonths
after the Union grievance comrttee neeting have no bearing on
whet her the Union breached its duty of fair representation in
deciding not to take Dupont’s grievance to arbitration. The
Board therefore declines to listen to the audi otapes of those
subsequent unenpl oynent hearings, as the Conpl ai nant requested.
Li kewi se, this Board will not consider the transcripts,
evidentiary rulings or adm nistrative decisions related to the
Conpl ai nant’ s unenpl oynent conpensati on proceedi ngs occurring
subsequent to March 23, 2010.

W also note that the ruling in February 2011 that the
Conpl ai nant was eligible to receive unenpl oynent conpensati on has
no inmpact on this case, as that decision applied a m sconduct
standard uni que to Maine' s Enploynment Security Laws. |Indeed, the
definition of “m sconduct” in the Enploynment Security Law
expressly states:

This definition relates only to an enpl oyee's
entitlement to benefits and does not preclude an

enpl oyer from di schargi ng an enpl oyee for actions that
are not included in this definition of m sconduct. A
finding that an enpl oyee has not engaged in m sconduct
for purposes of this chapter may not be used as

evi dence that the enployer |acked justification for

di schar ge.

26 MR S. A, 81043(23). Thus, contrary to the Conplainant’s
assertion, the outconme of her claimfor unenploynent benefits has
absol utely no bearing on this case.
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In order to properly assess the duty of fair representation
charge, we nust review the nature of the factual and |ega
| andscape at the time of the Union’s action of denying the
Conpl ainant’s request to go to arbitration. The facts are that
t he Conpl ai nant was di scharged for two reasons, both supported by
a wel | -docunented investigation by the enployer. The Union's
grievance comm ttee could have reasonably concl uded that the
Enpl oyer did have just cause to term nate Dupont’s enpl oynent
because of her behavior at the time of the traffic stop and
because of her subsequent bullying and intimdation of a fellow
enpl oyee. The Enployer’s decision to term nate Dupont was
supported by a lengthy investigation process involving
i nterview ng Dupont on nore than one occasion and interview ng
several other enployees. The Enpl oyer’s decision was influenced
by the nature of the infraction, Dupont’s history of discipline
for behavior-related issues, and the inconsistencies in Dupont’s
statenents regardi ng her behavior and her ability to remenber
what she said or did. These facts, which were evident to the
uni on grievance conmttee, denonstrate that its decision against
taki ng Dupont’s case to arbitration was not “so far outside a
wi de range of reasonabl eness as to be irrational.”

The added chal |l enge of proving to an arbitrator that the
grievance had been properly filed at each step was another valid
consideration in deciding whether it was worth it to go to
arbitration. W note that even if the arbitrator concluded that
the Union failed to file the grievance at Step 2, such a failure
is at nost negligence, which is not a breach of the duty of fair
representation. See Lundrigan v. MRB, 482 A 2d 834, 836 (1984)
("mere negligence, poor judgnment or ineptitude are insufficient

to establish a breach of the duty of fair representation” guoting
Ford Motor Co. v. Huffman, 345 U. S. 330, 338, 73 S.Ct. 681, 686
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(1953)). In light of these facts, the Union could reasonably
concl ude that the Enployer had just cause to term nate Dupont, or
that the Enpl oyer’s case was strong enough that the slim

i keli hood of prevailing did not justify the expense of
arbitration

The Conpl ai nant’ s central argunent is that the Union
breached its duty by failing to oppose the Enployer’s use of the
traffic stop recording in termnating her. The Conpl ai nant does
not seemto appreciate the fact that her opinion on the legality
of the Enpl oyer possessing the traffic stop tape may be w ong.
We do not need to conme to a firm conclusion about the propriety
of giving the tape to the Enpl oyer because it is enough that
there are valid argunents that it did not violate the Crim nal
H story and Records Information Act to do so. As the Executive
Director noted, the CHRI A does not preclude crimnal justice
agencies fromdi ssem nating investigatory evidence to other
crimnal justice agencies. Title 16 MR S. A 8611(4)
specifically includes the courts in the definition of “crimna
justice agencies.” The Executive Director noted that one could
reasonably conclude that giving the tape to the Cerk of Court
was nmerely one crimnal justice agency providing it to another.

We al so note that CHRI A does not prohibit all dissem nation
of crimnal investigatory records, but only when “there is a
reasonabl e possibility that public rel ease or inspection of the
reports or records would . . . constitute an unwarranted invasion
of personal privacy.”” 16 MR S. A 8614(1)(C). First of all, it
i s arguabl e whet her di ssemi nation of the tape to a Cerk of Court

"There are many other reasons listed, such as when there is the
possibility that rel ease woul d disclose the identity of a confidential
source or would disclose investigative techniques or security plans
not generally known by the public. 16 MR S A 8614(1)(A-K).
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and to two hi gher nanagers at the Court system woul d be

consi dered “public release or inspection” of the record.

Secondly, it is unlikely that the Bi ddeford Police Departnment
woul d give the recording to the Conplai nant’ s Enpl oyer wi thout
sone discussion of the statute restricting the public rel ease of
such material. Indeed, the Enployer’s resistence to providing a
copy to the Conpl ai nant or the Union could be explained by a
desire to respect the objectives of the statute and limt the

di splay of the video on a strictly need-to-know basis.
Consequently, there are valid argunents for concl udi ng that

rel easing the tape to the Cerk of Court is perm ssible under the
statute.® This interpretation of the statute would also help
expl ai n the Enpl oyer’s consistent behavior in refusing to rel ease
the tape to Dupont’s Union representatives or to the Union's
grievance conm ttee, ® because one coul d consi der each subsequent
rel ease bringing it increnentally closer to being a “public

rel ease.”

Wth this in mnd, we reject the Conpl ainant’ s argunent that
the Union’s failure to obtain a copy of the traffic stop
recording to show to the grievance commttee was a breach of the
duty of fair representation. It is possible that the Enpl oyer
was not willing to provide a copy of the tape to the
Union. Even if the Enployer had been willing to do so, it would

8Even if there was sonething inproper about show ng the tape or
giving a copy to the Enployer, there is no exclusionary rule which
woul d preclude the Enployer relying on the tape in disciplining the
Conpl ai nant. See Rule 28 of the American Arbitration Associ ation Labor
Arbitration Rules which states that the arbitrator is the judge of
rel evance and materiality of evidence offered and conformity to the
| egal rules of evidence is not necessary.

°l't is noteworthy that the Conpl ainant al so asserts that the
Enmpl oyer refused to provide a copy of the tape at the unenpl oynent
conpensation hearing on May 23, 2010, several nonths after her
termnation. See 75 of Amended Conpl aint.
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not have been unreasonable for Argraves, who had viewed the
recordi ng on August 7, 2009, to conclude that showing it would
not hel p Dupont’s case before the grievance conmttee. Just as a
union is not obliged to present argunents or evidence that the
grievant insists on at arbitration, we hold that Argraves’
failure to present the video recording in this case was not a
breach of the duty of fair representation. See Lundigran v. MNEA,
No. 83-03 at 8 (Feb. 4, 1983), aff’'d Lundrigan v. MRB, 482 A 2d
834 (Me. 1984) (Union not obligated to introduce evidence it
considered irrelevant or pursue argunents not grounded in the

contract just because the grievant wanted it to).

Simlarly, the duty of fair representati on does not require
a union to pursue a case to arbitration sinply because there
exi sts an argument that could be nade. See Langeley v. MSEA,
No. 00-14 at 29 (Dec. 26, 2000) (A decision not to pursue a “test
case” is clearly within the Union's discretion), aff’d, 2002 ME
32, 791 A 2d 100, (Feb. 22, 2002), and Ridge v. Cape Elizabeth
Educ. Assoc., No. 98-02 (Sept. 8, 1998) (no violation where union
refused to pursue the grievant’s desired renedy of reinstatenent

to her fornmer job and withdrew fromarbitration after she quit
t he conparable job to which she had al ready been reinstated.)

The Conpl ai nant al so argues that the Union breached its duty
of fair representation by failing to interview the police officer
invol ved. G ven that Argraves had viewed the traffic stop
recordi ng on August 7, 2009, it is certainly “within the w de
range of reasonabl eness” for her to conclude that Dupont’s case
woul d not be hel ped by interview ng the police officer.

Contrary to the Conplainant’s assertions, Argraves did not
breach the duty of fair representation in handling Dupont’s
grievance or in presenting Dupont’s case to the grievance
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commttee. Wth respect to Dupont’s assertion that Argraves was
obligated to |l et Dupont bring her personal attorney to any
meeting with the enployer, Dupont is msinforned. The certified
bar gai ni ng agent is the exclusive representative of all nenbers
of the bargaining unit and has no obligation or authority to

del egate that responsibility to an enployee’s attorney. 26

MR S. A 81287(2) (D). See Sharron Wod v. MEA and Mi ne
Technical College System No. 03-06, p. 36-37 (April 21, 2005)
(Short of hiring someone as an attorney to represent the union, a

bar gai ni ng agent cannot unilaterally grant to any person the
authority conferred by statute). Argraves’ handling of the

gri evance was not a breach of the duty of fair representation:
She argued Dupont’s case before the grievance commttee, she
presented the information so that the conmttee could make a
fully-infornmed decision, and she all owed Dupont to present
information on her nmental health issues as well as the legality
of the Enployer’s use of the traffic stop recording. The
Committee sinply disagreed with Dupont’s assessnent of her own
case.

In an unusual tw st, the Conpl ai nant sinultaneously argues
that the traffic stop recording substantiates her version of the
events while arguing that the Enployer should not have used or
possessed the recording. As nentioned previously, the
Conpl ai nant included a copy of the traffic stop recording with
her appeal and specifically asked that this Board review it.
Dupont argued that the video vindicated her by denonstrating that
she was nerely repeating the words stated by her supervisor on
the other end of her cell phone conversation and that her
supervi sor was the one violating the Judicial Code of Conduct.
Under normal circunstances, we would not consider review ng any
evi dence of fered on appeal, but it is our understandi ng that
while the Executive Director was investigating and deliberating
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this matter, the Conpl ai nant requested that he view the tape.

The Executive Director chose not to do so. G ven that

background, and the conviction with which the Conpl ai nant asserts
that the tape clears her, we decided to watch the video.

After reviewing the recording of the traffic stop, we do not
agree with the Conplainant that it substantiates her version of
the events. The Conpl ai nant asserts in her Mtion for Review
that during her tel ephone conversation, the Cerk of Court stated
that they could get the D.A. to take care of the ticket. The
Conpl ainant’ s Motion went on to state that, “Wth the cell phone
still to her ear, the Conplainant then repeated” what the Cerk
of Court had just said. That description is not accurate. At
fifteen mnutes into the recording, the Conpl ai nant can be seen
on her cell phone but neither side of the conversation is audible
until the Conpl ai nant ended the phone call. The Conpl ai nant shut
her cell phone and told the police officer that, “My boss is
calling Biddeford Police Departnment”. The officer asked why she
was doing that, and Conpl ainant said it was because she had not
done anything wong. Wen the officer pointed out that she was
not using her seatbelt and had i nproperly attached plates, the
Conpl ai nant said, “She’s going to get the DA to get that off.”
Her cell phone was not “still to her ear” as she clained in her
witten argunment. Furthernore, when the Oficer said, “I don't
think so. . . I'Il tell you right now. |If anybody affects this

charge inproperly they' Il be in nore trouble than you are,” her
response was, “I don’t think so,” in a somewhat chall enging
manner. That type of response is far fromwhat the Conpl ai nant
depicted in her Motion for Review. |In her Mdtion, she asserted
that when the police officer reacted negatively to her statenent,
she realized that what had been suggested was wong. There was
nothing in her tone of voice in the video to suggest that she

t hen suddenly realized it was wong. For these reasons, we
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conclude that the traffic stop recording does not substantiate
Dupont’s version of the events.

We also note that the nature of the conduct that led to the
Conpl ai nant’ s di scharge has a bearing in this case because it
could reasonably and legitinmately be viewed by the Union as
conduct that should not be condoned. ©One of the reasons for the
di scharge, the breach of the Judicial Code of Conduct, was a
significant charge reflecting on the integrity of the Judicial
Branch workforce. The Union could reasonably have considered the
political fallout of going to the mat for an enpl oyee found to
have conmtted such an infraction as too great a risk to take.
The added finding that Dupont had intimdated and attenpted to
coerce co-wrkers would rmake it even harder to support. There is
no doubt that taking Dupont’s case to arbitration would be making
a statenent that sone union nenbers (not to nention the public)

m ght find objectionable. The union |eadership is denocratically
el ected, and the interests of the union nmenbership as a whole are
| egitimate concerns. Furthernore, the Union itself is always
subject to the possibility of being renoved through the
denocratically-control |l ed decertification process. These factors
are legitimate issues for a union to consider when deciding

whet her to take any case to arbitration.

The Union is correct that the Union and its nmenbers, through
the actions of its denocratically elected | eadership and the
appoi nted grievance conmmittee, have the right to deci de on what
positions to take in defining the limts of just cause. The
Uni on was under no duty to pursue Dupont’s grievance and risk
tarnishing its own reputation by advocating for an individual
whose behavi or m ght be considered an enbarrassnent. An
arbitration hearing on this nmatter may well have required the
testinmony of several co-workers to address Dupont’s inconsistent
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stat ements about what happened as well as the intimdation and
coercion charge. A decision that would avoid having to put
Dupont’s co-workers through such a process, when the chances of
prevailing were so low, would be well “within a w de range of
reasonabl eness” and therefore not a breach of the duty of fair
representation.

Finally, the Conplai nant argues that the Union breached its
duty of fair representati on by not accommbdati ng her concerns
about individuals chosen to serve on MSEA s gri evance conmitt ee.
The evi dence indicates that Dupont’s concerns about certain
supervi sors serving on the grievance comrittee were m spl aced
because supervisors are not used when the grievance involves a
non- supervi sory enpl oyee. The evidence al so indicates that
Dupont’s concern about Lisa Mdrgan serving on the commttee was
addressed by disqualifying her from serving based on her prior
i nvol venent with Dupont’s case.

Dupont al so objected to three other nenbers serving on the
conm ttee, one because of a “negative history” wth her and the
ot her two because they worked in the sanme office as the Hunman
Resources Director. W find that the Union thoroughly
i nvestigated Dupont’s claimof a “negative history” and concl uded
that the individual was capabl e of judging Dupont’s case fairly.
We also find that the Union obtained Dupont’s agreenent to
proceed wth that individual serving on the grievance commttee.

W& note that the Union could have found a basis for a concern
for Dupont’s co-workers in the fact that Dupont had a practice of
filing “Oficial Conplaints” against various people. In this case, she
filed a conplaint on Septenber 30, 2009, agai nst a co-worker and
anot her conpl aint on that same date against both the Clerk of Court
and her Admnistrative Cerk, and on October 5, 2009, she filed a
conmplaint with the Union against the Union steward who first handled
her case.
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We also find the basis of her conplaint about two of the
individuals, that is, that they worked in the sanme office area as
t he Human Resources Director and were unduly influenced by her
as conjecture unsupported by the evidence. Both of these
individuals stated in their affidavits that they had never
di scussed Dupont’s case with the Human Resources Director. As
with all MSEA grievance commttee nenbers, they were experienced
uni on stewards know edgeabl e about the grievance process. Even
if there had been any discussions, we consider it unlikely that
uni on stewards, of all people, would rely on opinions of
managenment w t hout seeking verification fromexperts in the
Uni on.

Dupont’s appeal states that she was told that there were not
many menbers avail able to serve on the commttee and that she
rel ented only because “she was under so nuch pressure from her
union to accept the nake-up of the grievance conmittee.” Dupont
contends that because of her enotional distress, she did not
voluntarily waive her rights and suggests that the Union should
have offered to delay the neeting. The duty of fair
representation, however, does not conpel the Union to postpone
the nmeeting until Conplainant was fully satisfied with the
committee nenbership, particularly when her objections were
unsupported by concrete evidence. Dupont’s statenent in her
appeal that “She did not anticipate such poor performance by her
uni on representatives” suggests to us that her conpl ai nt about
the make up of the commttee is primarily based on her
di sappoi ntnent with the outcone.

Conpl ai nant’ s argunent that the Enployer and the Union
conspired in bad faith to make her the scapegoat for the
i nappropriate conduct of another enpl oyee was presented for the
first tinme on appeal. This argunent is nmeritless. Even if we
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t hought it appropriate to consider a bad faith charge that had
not previously been raised in this case, the Conplainant’s basis
for the charge is speculative at best. There is no evidence that
the Union failed to i ndependently assess the nerits of
Conmpl ai nant’ s gri evance both on procedural and substantive

gr ounds.

The Conpl ai nant’ s remai ning argunents are al so w thout
merit. Her claimin 10 of her affidavit that the union
representatives never considered her docunented health condition
is belied by her own statenment in 9 of her affidavit that she
explained to the Commttee her health condition and her
difficulties handling stressful situations; the argunment she
first presents in her appeal that she had a “panic attack” during
the traffic stop is not supported by her behavior in the recorded
traffic stop.

Conpl ai nant has requested a wai ver of the charge for the per
di em expenses of the Board for the neeting in which the Board
deliberated this matter. |In any proceeding at which the Board
presi des, the parties are required by statute to share the per
di em and necessary expenses for Board nenmbers. 26 MR S. A
8968(1). Wien scheduling the deliberation in this case, we were
cogni zant of the financial circunstances faced by the Conpl ai nant
after losing her enploynent. Wth that in mnd, the matter was
schedul ed to coincide with a deliberation of another pending case
so that the two parties in the two cases would all split the cost
of the neeting. Consequently, the Conplainant will be billed for
only one quarter of the per diemcosts of the Board, rather than
the normal share of one half. The Conplainant’s additional
request for costs related to filing her Motion for Reviewis
deni ed.
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ORDER

On the basis of the foregoing findings of facts and
di scussion and by virtue of and pursuant to the powers granted to
t he Mai ne Labor Rel ations Board by the provisions of 26 MR S. A
81298(2), we conclude that the Union did not breach its duty of
fair representation and therefore did not violate 81284(2)(A) of
t he Judi ci al Enpl oyees Labor Relations Act. It is hereby ORDERED
that the Conplaint be DI SM SSED.

Dat ed at Augusta, Maine, this 27th day of March, 2012.
MAI NE LABOR RELATI ONS BOARD

The parties are advi sed of
their right to seek review
of this decision and order
by the Superior Court by Peter T. Dawson, Esq.
filing a conplaint pursuant Chair
to 26 MR S. A 81289(7) and
in accordance with Rule 80C
of the Rules of Cvil
Procedure within 15 days of
the date of this decision. Karl Dornish, Jr.

Enpl oyer Representative

Carol B. Glnore
Enpl oyee Representative
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