STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 10- UDA-01
| ssued: April 23, 2010

MAI NE COMVUNI TY COLLECGE SYSTEM

Appel | ant,

DECI SI ON AND ORDER ON
UNI T DETERM NATI ON
APPEAL

and

MAI NE STATE EMPLOYEES ASSCCI ATI ON,
SEl U Local 1989,

Appel | ee.

N N N N N N N N N N N N

This unit determ nation appeal was filed by the Mine
Community Col |l ege System on March 10, 2010, pursuant to 26
MR S. A 81028(2) and Chapter 11, 830 of the Rules and Procedures
of the Maine Labor Rel ations Board (Board). The Unit Determ n-
ation Report which is the subject of this appeal was issued by
the Board s Hearing Exam ner on February 23, 2010, pursuant to
81024- A of the University of Maine System Labor Rel ations Act.
26 MR S. A 81021 et seq. The Maine Conmunity Coll ege System
(MCCS or Enployer) objects to the Hearing Exam ner’s concl usion
that the bargaining unit petitioned for by the Maine State
Enpl oyees Associ ation (MSEA), consisting of “all adjunct faculty
nmenbers enpl oyed by the Maine Community Col | ege System who teach
credit courses” was an appropriate bargaining unit within the
meani ng of 26 MR S. A 81024-A. On appeal, the MCCS rai ses
essentially the same argunents that were nmade to the Hearing
Exami ner, that is, that adjunct faculty are not “regul ar
enpl oyees” covered by the Act, and that the creation of an
additional bargaining unit is not permtted by the Act in this
case.

Throughout this proceeding, Linda DD MG IIl, Esq., and Lor
Londi s Dwer, Esq., represented the Maine Conmunity Coll ege



System whi |l e Roberta de Araujo, Esq., and Alison Mann, Esq.,
represented the Maine State Enpl oyees Association. The Board net
on March 19, 2010, to hear argunent on this appeal and the

rel ated appeal of the Election Order. On April 1, 2010, the
Board net to deliberate both of these matters. The Board denied
t he appeal of the Election Order on April 8, 2010.

JURI SDI CTI ON

The Maine Community Coll ege Systemis an aggrieved party
within the neaning of 26 MR S. A 81028(2). The Miine State
Enpl oyees Association is a bargaining agent within the neani ng of
26 MR S. A 81022(1-B). The jurisdiction of the M ne Labor
Rel ati ons Board to hear this appeal and to render a decision lies
in 26 MR S. A 81028(2).

DI SCUSS| ON
| . Introduction

The standard of review this Board uses to eval uate a hearing
exam ner's findings of facts and conclusions of lawis that they
will be overturned if they are "unlawful, unreasonable, or
lacking in any rational factual basis." Miine Maritinme Acadeny
and MSEA, No. 03-UCA-01 (May 15, 2003), at 2, citing Gty of Bath
and Council 74, AFSCME, No. 81-A-01 (Dec. 15, 1980), at 6; Penob-
scot Valley Hospital and Maine Fed. of Nurses and Health Care
Prof'ls, AFT, No. 85-A-01 (Feb. 6, 1985), at 2; Topsham and Local
S/89 District Lodge #4, | AMAW No. 02-UCA-01 (Aug. 29, 2002).

The questions presented in this appeal are primarily matters of

statutory interpretation.

The two | egal issues presented in this case are both matters
of first inpression. The first issue is whether adjunct faculty
are “regul ar enpl oyees” within the nmeaning of 81022(8) of the
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Act. If so, the second issue to be addressed is whether the
Hearing Exam ner’s decision to create an additional unit was
consistent with the intent of 81024-A. Neither of these
guestions have been addressed by the Board before, nor is there
any conparabl e | anguage in the other collective bargaining
statutes this Board adm nisters and enforces. Thus, our review
of the case nust start with our owmn |egal interpretation of the
statute. As the adm nistrative agency responsible for the
enforcenment of the Act, we nust independently determ ne the
meani ng of the statute and its application in light of the
factual findings of the Hearing Exam ner.

I1. The Definition of “Regul ar Enpl oyee” in 81022(8).

The statutory protections and rights established by the
Uni versity of Maine System Labor Rel ations Act extend to the
enpl oyees of various public sector higher education institutions
in Maine. Subsection 11 of the definitions section of the Act
provides, in full:

11. "University, acadeny or community coll ege enpl oyee"
nmeans any regul ar enpl oyee of the University of Maine
System the Maine Maritinme Acadeny or the Mine
Community Col |l ege System perform ng services within a
canpus or unit, except any person:

A. Appointed to office pursuant to | aw

B. Appointed by the Board of Trustees as a

vi ce-presi dent, dean, director or nenber of the
chancel l or's, superintendent's or Miine Comunity
Col | ege System executive director's imedi ate
staff; or

C. Whose duties necessarily inply a confidential
relationship with respect to natters subject to
col | ective bargaining as between such person and
the university, the acadeny or the Maine Conmunity
Col | ege System



26 MR S. A. 81022, sub-8§11. In turn, sub-88 of the definitions
section states:

8. “Regul ar enpl oyee” neans any professional or
classified enpl oyee who occupies a position that exists
on a continual basis.

26 MR S. A 81022, sub-88. The construction of the University
Act is unique in that the definition of enployee, with its
exclusions, only applies to those individuals already determ ned
to be “reqgul ar enployees.” The other collective bargaining
statutes do not include anything conparable to sub- §8.

This definition of “regular enpl oyee” found in sub-88 has
not changed since the University Act was enacted in 1976. P.L.
1975, c. 603. At that time, the Act’s protection was limted to
enpl oyees of the University of Maine System The Legislature
extended the Act’'s protections to enpl oyees of other higher
education institutions on two occasions since then, each tine
amendi ng 81022(11) to add the reference to the institutional
enpl oyer, but never changing the definition of “regular enpl oyee”
found in 81022(8). See P.L. 1975, c. 671, (extending the Act to
include the Maine Maritime Acadeny); P.L. 1977, c. 581 (extending
the Act to include enployees of the state schools of nursing and
t he vocational technical institutes?!). The definition has also
remai ned constant through a nunber of organizational changes,
such as when the technical institutes becane technical coll eges,
P.L. 1989, c. 443, and when the Maine Technical College System
becanme the Maine Cormunity Col |l ege System P.L. 2003, ch. 20
802. Although the present dispute is limted to adjunct faculty
at the MCCS, the definition of regular enployee is central to

The vocational technical institutes were a part of the Mine
Depart nent of Education until 1985 when the Vocati onal - Techni cal
Institute System was creat ed.
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determ ni ng whether an individual is provided the benefits and
protections of the Act whether they are enployed by the
University System Maine Maritinme Acadeny or the Maine Conmunity
Col | ege System

It is noteworthy that unlike all of the other public sector
col l ective bargaining statutes in Miine, the University Act does
not contain an exclusion fromthe definition of enployee for any
person who is a “tenporary, seasonal, or on-call enployee.”
Conpare 81024(11) to 26 MR S. A 8962(6) (G (Act covering
muni ci pal and county enpl oyees), 26 MR S. A 8979A(6) (F) (Act
covering state enployees), and 26 MR S. A 81282(5) (F) (Act
covering judicial enployees). This exclusion, which has been
part of the other three Acts since their enactnent, has never
been part of the University Act. The University Act is also the
only one of the four collective bargaining acts enforced by this
Board that does not exclude enployees with |ess than six nonths
of enploynent.? See 8962(6)(F), 8979A(6)(E), and 81282(5)(Q.

In exam ning the statutory | anguage of any “enpl oyee who
occupies a position that exists on a continual basis”, we
conclude that the requirenent of “existing on a continual basis”
applies to the position, and not to the enpl oyee who occupi es
that position. This is a reasonable interpretation of the
| anguage froma grammatical perspective, as the restrictive
clause followng “that” defines the word “position”, not the

enpl oyee.

Qur conclusion that the focus nust be on the position and
not the enployee is consistent with the use of the term

2The University Act did contain this exclusion fromits enactnent
in 1976 until 2003, when the exclusion was repealed. There is no
argunent or legislative history that this repeal had anything to do
wi th adjunct faculty.
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“position” el sewhere in Maine's collective bargai ning statutes.
Bargaining units are nmade up of positions, not enpl oyees.
Section 81024-A of the University Act establishes the statutory
framework for bargaining units. Subsection 4 states:

4. In the event of a dispute over the assignnent of

j obs or positions to a unit, the executive director
shall exam ne the community of interest, including work
tasks anong ot her factors, and nmake an assignnent to
the appropriate statutory bargaining unit set forth in
subsection 1, 2 or 3.

26 MR S. A 81024-A, sub-84 (enphasis added).

Simlarly, this statutory directive to consider the
positions rather than the enpl oyee holding the position is stated
explicitly in Maine's other three collective bargaining statutes
in the sections authorizing the executive director to determ ne
t he conposition of the bargaining unit. For exanple, the
rel evant section in the Minicipal Public Enpl oyees Labor
Rel ati ons Act starts:

1. In the event of a dispute between the public

enpl oyer and an enpl oyee or enpl oyees as to the
appropriateness of a unit for purposes of collective
bar gai ni ng or between the public enployer and an

enpl oyee or enpl oyees as to whether a supervisory or

ot her position is included in the bargaining unit, the
executive director or his designee shall nmake the
determ nati on, except that anyone excepted fromthe
definition of public enployee under section 962 may not
be included in a bargaining unit.

26 MR S. A 8966(1) (enphasis added). Identical |anguage is found
in the statute covering state enployees at 26 MR S. A 8979-E(1),
and in the statute covering judicial enployees at 26 MR S. A
81286(1). These same sections direct the executive director to
consider the “principal functions of the position” when deciding
whet her a “supervisory position” should be included in a unit
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wi t h subordi nate enpl oyees. 3

Thi s enphasis on the position or job when creating bargain-
ing units is distinct fromthe analysis that necessarily occurs
when the question is whether a person is excluded fromthe
definition of enployee by the specific terns of the statute.
Wthin the University Act, 81024-A(11) contains three exclusions
that require a focus on the individual. Wth respect to the
Mai ne Community Col |l ege System the definition of enployee is
“any person” (A) “Appointed to office pursuant to | aw’

(B) “Appoi nted by the Board of Trustees... as [the MCCS] executive
director’s immediate staff” or, (C) “Whose duties necessarily
inmply a confidential relationship with respect to ... collective
bargai ning” 26 MR S. A 81024-A(11)(C). This same construction
for exclusions fromthe definition of enployee is found in

Mai ne’ s ot her coll ective bargai ning statutes.

These basic principles of unit conposition are readily
apparent in practice. For exanple, if a bargaining unit contains
the position of secretary, all enployees who occupy the position
of secretary are included in the bargaining unit. An individual
enpl oyee woul d only be excluded by a specific statutory exclusion
or by virtue of alimtation in the definition of the bargaining
unit.* Even when the position of “secretary” is included in the
unit, a particular secretary nmay be excluded as a confidenti al
enpl oyee because that secretary’s duties “necessarily inply a
confidential relationship” with respect to collective bargaining
matters. See, e.qg., 26 MR S. A 81022(11) (0O

3See also the provisions for voluntary recognition at 81025(1),
8967(1), 8979-F(1), and 81286(1). A request for recognition must state
t he “grouping of jobs or positions which constitute the unit clainmed
to be appropriate.”

‘Someti mes bargaining units are organi zed al ong depart nent al
l'ines.

-7-



We enphasi ze this point because we think the Enpl oyer and
t he Hearing Exam ner incorrectly focused on the situations of the
enpl oyees and the patterns of their enploynment while trying to
interpret the definition of “regular enployee”. The Hearing
Exam ner consi dered evi dence of the adjuncts’ actual continuity
of enploynent from senester to senester as a basis for her
conclusion that they were regul ar enpl oyees. The Enpl oyer argues
both that the “position” of adjunct faculty does not exist and
that adjuncts do not “occupy a position on a continual basis”.
Menor andum of Appeal, at 5. As we noted above, the focus should
be on the position and not the circunstances and experiences of
t he individuals occupying that position.

The Enpl oyer argues that adjunct faculty do not occupy a
“position” because they are paid out of a salary pool and there
is no “discrete and identifiable slot” or “position” to be
budget ed, funded, or tracked. Menorandum of Appeal, at pp. 5-6.
The Enpl oyer points to no |legal authority or evidence in the
record that the use of the term“position” in 81022(8) refers to
an identifiable budgetary slot or defined post. W agree with
t he Hearing Exam ner that the Enployer’s argunent is wthout
merit.

The Enpl oyer al so argues that the contingent and fluctuating
nature of adjunct enploynment neans that the position does not
exi st on a continual basis. To quote fromthe Enployers
Menor andum of Appeal ,

The record evidence is clear that at |east sone adjunct
positions are tenporary and do not exist on a continual
basi s by any measure. Sone individuals teach a single
adj unct course for a single senester and never work at

MCCS again. ... Sone teach nore than one senester over
a span of tinme, but their enploynent is interrupted-
sonetines for a period of years—or episodic,... [S]one
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adj uncts do teach one or nore classes fairly regularly

over the course of numerous senesters.
Menmor andum of Appeal, at 3 (citations to record omtted). Wen
t he Enpl oyer argues that because “sonme adjunct positions are
tenporary” those positions “do not exist on a continual basis by
any neasure”, the Enployer is confusing the word “position” with
the teaching assignnment of the individual enployee. The position
at issue is Adjunct Faculty Menber, not “Instructor of Early
American History, Plymouth Rock to 1789" or “lInstructor of
I ntroductory Sociology”. Wether a particular adjunct faculty is
enpl oyed from senester to senester or whether a particul ar course
is offered fromsenester to senester has nothing to do with
whet her the position of “adjunct faculty nmenber” exists on a
continual basis—it merely reflects the needs of the coll ege and
t he nunber of individuals who are enployed and in the bargaining
unit during any given senester.

To summari ze, given our analysis of the use of the word
“position” throughout the Act, its nmeaning in 81022(8) refers to
a job or position without reference to its occupants. W agree
with the Hearing Exam ner’s rejection of the Enployer’s argunent
on the nmeani ng of “position”, but disagree with her concl usion
that the term position “nmeans not hing nore specific or unusual
than ‘enpl oynent,’” ‘work’™ or a ‘job’”. Instead, we nust analyze
the totality of circunstances in each case.

We al so agree with the Hearing Exam ner’s concl usion that
adj unct faculty nmenbers occupy “a position that exists on a
continual basis”, but our analysis differs fromthat of the
Hearing Exam ner. | n nmaking her conclusion, the Hearing Exam ner
st at ed,

: The Uni on has made a very strong case that
adj uncts as a class of enployees or as a pool of
enpl oyees exi st on a continual basis in the Conmunity
Col l ege System their use is too | arge and consi stent
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to conclude otherwi se. The fact that the position of
adjunct truly exists on a continual basis within the
System may be sufficient, wi thout nore, to support a
conclusion that they are "regul ar enpl oyees”" within the
meani ng of 8§ 1022(8).

Report at 17. The Hearing Exam ner went on to consider the
continuity of the enploynent of individual adjuncts as an

addi tional basis for concluding that the adjuncts occupy a
“position that exists on a continual basis.” Report at 17-109.
We consider the use of wording “class of enployees” or “pool of
enpl oyees” above, |ike the analysis of individual enployees’
continuity of enployment, to be problematic because it has the
wrong focus.

Upon review, we find that the Hearing Exam ner’s factual
finding that “the position of adjunct truly exists on a conti nual
basis with the Systeni is supported by substantial evidence in
the record. The record supports the Hearing Exam ner’s
conclusion that the MCCS offers courses every senester that are
taught by adjunct faculty, and that they are a | arge and
i ndi spensabl e part of the teaching faculty. O the 1650 MCCS
enpl oyees, about 340 are regular faculty nenbers and 750-800 are
adjunct faculty. Enrollnment has nearly doubl ed since 2002, but
t here has not been a corresponding increase in regular faculty
menbers. There is anple evidence to support the finding that on
average, 40 to 45 percent of all course sections across the
systemin the Fall of 2009 were taught by adjuncts. At Southern
Mai ne Community Col |l ege, which offers twice the nunber of courses
as any other college, the percent of courses taught by adjuncts
since 2007 ranges from48%to 57% The regular faculty have a
“right of first refusal” to teach any course for which they are
qgual i fied before that course is offered to an adjunct. Thus,
there is not a defined group of courses for the adjunct to teach
and anot her set of courses for regular faculty to teach, although
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the adjuncts are used heavily in teaching general education
courses such as English and math. What particul ar courses or
sections wll be available for adjuncts to teach depend on
enrol I ment figures and departnment needs. The terns of the
contract of enploynment signed by the adjunct reflect the
assignnment to teach a particular course or section, but sections
are cancelled if enrollnment is too low. W conclude that these
facts denonstrate that the position of adjunct faculty exists

i ndependent of a specific course offering.

The Hearing Exam ner’s factual findings on the continual
exi stence of the adjunct faculty position at the various system
canpuses i s supported by substantial evidence in the record. The
Legi sl ature’ s choice of using the word “continual” in sub§-8 at
the sane time that it chose not to nmandate an exclusion for
tenporary, seasonal and on-call enployees, in our opinion
supports our conclusion that the Legislature did not want to
excl ude enpl oyees who are enpl oyed on sonething other than a
conti nuous, year-round basi s.

W hold that the Hearing Exam ner’s factual findings are
supported by the substantial evidence in the record and that her
conclusion that adjunct faculty nenbers are “regul ar enpl oyees”
under 81022(8) is correct. W hold that the adjunct faculty
enpl oyees do, in fact, “occupy a position that exists on a
continual basis” and consequently are covered enpl oyees protected
by the University Act.

I11. Section 1024-A and Creating an Additional Bargaining Unit.

The Enpl oyer contends that even if the adjunct faculty
nmenbers are “regul ar enpl oyees” and therefore covered by the Act,
81024- A precludes the Board fromcreating a new bargai ning unit
in this case. Section 1024-A, sub-881, 2, and 3 structure
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bar gai ni ng units based on occupational groups for the University
System the Maine Maritime Acadeny, and the community coll eges.
Subsection 3 states:

3. Community colleges. It is the express legislative
intent to foster neaningful collective bargaining for
enpl oyees of the community colleges. Therefore, in
accordance wth this policy, the bargaining units shal
be structured with one unit in each of the follow ng
occupati onal groups:

Faculty and instructors;
Adm ni strative staff;
Supervi sory;

Support services;

| nstitutional services; and
Pol i ce.

TMoOmr

26 MR S. A 81024-A, sub-83.

Subsection 5 addresses the possibility of creating
addi ti onal bargaining units.

5. Additional bargaining units. Notw thstanding
subsection 1, 2 or 3, the Legislature recognizes that
additional or nodified university systemw de units,
acadeny units or comrunity college units may be
appropriate in the future. The enpl oyer or enployee
organi zations nay petition the executive director for

t he establishnment of additional or nodified university
systemw de units, acadeny units or conmunity coll ege
units. The executive director or a designee shal
determ ne the appropri ateness of those petitions,
taking into consideration the community of interest and
the declared legislative intent to avoid fragnentation
whenever possible and to insure enployees the fullest
freedomin exercising the rights guaranteed by this
chapter. The executive director or a designee
conducting unit determ nation proceedi ngs may
adm ni ster oaths and require by subpoena the attendance
and testinmony of w tnesses, the production of books,
records and ot her evidence relative or pertinent to the
i ssues represented to them

26 MR S. A 81024-A, sub-85 (enphasis added).
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The question of the circunstances under which the Board may
create an additional or nodified bargaining unit under 81024- A,
sub-85 is a matter of first inpression. W note at the outset
that, contrary to the assertions of the Enployer, there is no
outright ban on creating an additional unit sinply because the
word “instructor” is in one of the statutorily-established units.
|f that were the case, the introductory clause in sub-85
authorizing the creation of additional or nodified bargaining
units would use nore restrictive | anguage than the broad
al l omance of “Notwi thstandi ng subsection 1, 2 or 3.7 Simlarly,
experience has shown that even though the statute specifies
occupational groups in each particular unit, the statute does not
precl ude a specified occupational group from becom ng part of
another unit. As the Hearing Exam ner pointed out, the MCCS
“police” (security) unit was never organi zed as a separate unit
but has al ways been part of the support services bargaining unit.
Report at 23.

The Enpl oyer argues that the Hearing Exam ner’s decision was
i npr oper because she was “heavily influenced by the i nmedi ate
| ack of options for [the adjuncts] to be represented.” Menorandum
of Appeal, at 9.° The Enployer m sconstrues the Hearing
Exam ner’s decision. The Hearing Exami ner’s discussion rel ated
to the lack of options available to her in responding to the
petition, not any |ack of options for the enployees. The Hearing
Exam ner sinply stated that she nmust address the petition as
presented, and not try to fashion an alternative.® The petition

W al so note that the Enployer’s assertion that new or changed
circunstances are required for the creation a new bargaining unit is
without nmerit. That requirenent only applies in unit clarification
petitions under 26 MR S. A 8§1024-A(7).

The parties did not argue or present evidence in the record for

an alternative. W express no opinion on the authority of the Hearing
Exami ner to explore or fashion an alternative in an appropriate case.
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for unit determ nation was supported by a sufficient show ng of
interest by the adjunct faculty nmenbers who expressed a desire to
be represented by MSEA. The existing unit of regular faculty is
represented by the Mai ne Education Associ ati on which has not
expressed an interest in representing the adjuncts and did not
intervene in the unit determ nation proceeding. There was
not hi ng i nproper about the Hearing Exam ner’s recitation of the
facts.

The Hearing Exam ner was correct to note that the plain
| anguage of the Act includes the Legislature s explicit
recognition that additional bargaining units “nmay be appropriate
in the future”. W agree with the Hearing Exam ner that the
facts of the case justify her decision creating the unit. In
reachi ng her conclusion, the Hearing Exam ner assessed the three
factors that nmust be considered in determ ning the appropriate-
ness of an additional or nodified unit under sub-8 5: the
community of interest, the legislative intent to avoid fragment-
ation, and the legislative intent to insure enployees the fullest
freedomin exercising their rights. 26 MR S. A 81024-A (5).

The Hearing Exami ner noted in a separate section of her
deci sion that the Enployer did not dispute that the adjunct
faculty as a group share a community of interest. Report at 19.
Nonet hel ess, the Hearing Exam ner exanined the factors required
in any analysis of the commnity of interest, and concl uded t hat
the adjuncts clearly do share a conmunity of interest with each
other and are an appropriate unit based on those factors. Report
at 19-20. The Hearing Exami ner referred to that concl usion as
part of her analysis of the three factors identified in §81024-A
(5). Report at 23.

The Enpl oyer argues that the Hearing Exam ner shoul d have
concl uded that the adjunct faculty share a community of interest

- 14-



with the regular faculty because the nature of their classroom
teaching responsibilities is the same. The Enpl oyer contends
that this community-of-interest examnation is required as one of
the three factors identified in sub-8 5. W recogni ze that sone
m nimal |evel of review of community of interest with respect to
exi sting units nust take place to ensure that the proposed unit
is not, as the Enployer argues, “duplicative”.

We have reviewed the Hearing Exam ner’s factual findings as
presented in the Unit Determ nation Report. W conclude that
there are very significant differences between adjunct faculty
and regular faculty with respect to their terns and conditions of
enpl oynment, their enploynent status from senester to senester,
and their involvenent wwth coll ege governance. G ven these
substantial differences, the fact that their classroomteaching
responsibilities are the sane is not very conpelling. Wile sone
of the differences are attributable to collective bargaining, the
di fferences we find nost significant are those that lead to
differing and potentially opposing priorities for collective
bargai ning.” Thus, there is substantial evidence in the record
to support our conclusion that there is no community of interest
issue that justifies denial of the pending petition.

We hold that the significant differences in interests
bet ween the proposed unit of adjuncts and the existing unit of
regul ar faculty neans that there is no fragnentation.® Fragnent-

"W note the large increase in the number of courses taught by
adj unct faculty since the MCCS starting offering associate degrees,
which may create a real or perceived conflict of interest between the
two groups of enpl oyees.

81f the Enployer were correct that the unit is “duplicative”,
whi ch we expressly conclude it is not, then two units would constitute
“fragnentation” thereby diluting the collective voice of the
enpl oyees. The concepts of finding a community of interest and
avoi ding fragmentation are both directly related to the concept of
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ation occurs when a class or group of enployees with the sane
interests is fragnented into separate groups. UPIU and MSAD #33,
No. 77-A-01 at 2 (Dec. 14, 1976), affirm ng No. 77-UD 06
(separate unit for CETA enpl oyees creates fragnentati on which

woul d deprive enpl oyees of the fullest freedomin exercising
their rights); Teansters and State Institutional Services Unit
and AFSCMVE and MSEA, No. 84-A-02 at 4 (April 2, 1984), affirm ng
83-UD- 25 (severing a corrections unit out of a larger unit woul d

create excessive fragnentation anong the State enpl oyee bargain-
ing units). There is no fragnentation occurring in this case.
We al so agree wth the Hearing Exam ner that creation of a
systemw de unit of adjunct faculty precludes fragnentation of
that | arge group of enployees. Report at 24.

The Hearing Exam ner addressed the declared |egislative
intent to insure enployees the fullest freedomin exercising
their rights under the Act by considering 1) the adjuncts desire
to be in a separate unit, 2) the adjuncts interest in being
represented by MSEA and not the Maine Education Association, the
bar gai ni ng agent for the faculty unit. W agree that these
factors are inportant in determ ning the appropriateness of the
unit because, as the Hearing Exam ner pointed out, the Act

protects the right of enployees to join | abor organizations *“of
their own choosing”. For all of the foregoing reasons, we
conclude that the creation of the adjunct faculty bargaining unit

was perm ssi bl e under 81024- A of the Act.

i nsuring enployees the fullest freedomin exercising rights under the
Act. For a full discussion of this see Lewiston Firefighters Ass'n,
Local 785, IAFF v. Gty of Lew ston, 354 A 2d 154, 160 (M. 1976)
(“The institutional purpose of the bargaining unit . . . is to
strengthen the bargaining position of the enpl oyees as a group.”)
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on the basis of the

and pursuant Lo the poWers granted b
Board by the provisions of 26 M.R.

1. That the appeal
System Filed on Mar
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forth herein.
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ORDER

foregoing discussion and by virtue of
o the Maine Labor Relations
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of the Maine Community |College
ch Ip, 2010, 1s HENTED and that the

'y Decision of February 23, 2010,
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> That the ballot count scheduled to octur on
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bated at Augusta, Maine,

The parties are adviged

their right to saek review ~ Chair

will proceed as scheduled.

rhis zjrdday of April} 2010.

MAINE LABOR BELATTONS BOARD

No. 8571 P, 2

- 82/92

I r

o (A

of " $avid €. Elifott, Esd

H

of this decision and order :
wy the Supericr Couxt by : //Ei—iéziﬁﬂ%fifziﬁfjézi{fi"ﬂ;

£filing a complaint pursuant L 1
to 26 M.R.8.A. §1029(7) and in - richard L. Hﬁrhbeck, Beg.
adcordance with Rule goC of Employer Rep egentative

the Rules ol Civil Progedure

within 15 days of the date of 'jé%%%@wa_g__

thig decdision,

robert L. Piccone
Employes® Represantative
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