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	October 3, 2011


	PISGAH MOUNTAIN, LLC
Request for Reallocation of Utility Territory Specific Capacity Limits for Community-Based Renewable Energy Pilot Program
	
	ORDER


WELCH, Chairman; VAFIADES and LITTELL, Commissioners
I.
SUMMARY


In this Order, the Commission modifies the Bangor Hydro Electric Company (BHE) utility territory capacity limit contained in Chapter 325, § (3)(D) of the Commission rules based on program experience as permitted by 35-A M.R.S.A. § 3603(2)(C).

II.
BACKGROUND


During the 2009 session, the Legislature enacted An Act to Establish the Community-based Renewable Energy Pilot Program (Act), P.L. 2009, ch. 329.  Part A of the Act establishes a community-based renewable energy pilot program, to be administered by the Commission, to encourage the sustainable development of community-based renewable energy.  The Act provides incentives, on a pilot program basis, for the development of community-based renewable projects that qualify for participation in the program.  The projects must generate electricity from an eligible renewable resource, which includes fuel cells; tidal power; solar, wind and geothermal installations; hydroelectric generators; generators fueled by landfill gas; and biomass generators whose fuel includes anaerobic digestion of agricultural products, byproducts or wastes. These projects must be “locally owned electricity generating facilities,” which means that 51% or more of the facility must be owned by “qualifying local owners.”   The facilities must not exceed 10 MW. 35-A M.R.S.A. §§ 3601-3609.  
The Act limits the total installed generating capacity of program participants within the service territory of a single investor-owned transmission and distribution (T&D) utility to no more than 25 MW and directs the Commission to determine a generating capacity limit for the service territory of each investor-owned T&D utility at the outset of the program, taking into consideration the utility’s electric load and share of electricity market in the State.  The Act permits the Commission to modify the generating capacity limit based on program experience.  35-A M.R.S.A. § 3603(2)(C). The implementing rules (Chapter 325, § 3(D)(2)) establish a limit on the total installed generating capacity of program participants located within the service territory of BHE at 11 MW.
  
Since the inception of the program, the Commission has certified the following three projects in the BHE service territory totaling 10.58 MW in installed generating capacity:

· Exeter Agri-Energy, a 980 kW farm-based anaerobic digester system, Exeter Agri-Energy, LLC (fka Stonyvale, Inc.) Docket No. 2010-141, Request for Certification of a Community-Based Renewable Energy Project, Order Approving Certification (November 23, 2010);
· Jonesport Wind, a 4.8 MW wind project, Jonesport Wind Power, LLC, Docket No. 2011-50, Request for Certification of a Community-Based Renewable Energy Project, Order Approving Certification (March 1, 2011); and
· Lubec Wind, a 4.8 MW wind project. Kean Energy, LLC, Lubec Wind Power, LLC, Docket No. 2011-178, Request for Certification of a Community-Based Renewable Energy Project, Order Approving Certification (March 22, 2011).
In addition, the Commission certified a 4.5 MW wind project in the service territory of a consumer-owned utility, Fox Islands Wind, LLC, Docket No. 2010-65, Request for Certification of a Community-Based Renewable Energy Project, Order Approving Certification (April 14, 2010).  No other community-based renewable energy projects have been certified by the Commission.

On April 7, 2011, Pisgah Mountain, LLC (“Pisgah”) filed a petition requesting the Commission to reallocate  8 MW of Central Maine Power’s (CMP) capacity limit to raise the BHE limit to 19 MW, which would allow Pisgah to request certification as a community-based wind project.  On April 25, 2011, Pisgah filed a request for certification of a 9 MW, five turbine wind energy facility located in the BHE service territory. Pisgah Mountain, LLC, Docket No. 2011-154, Request for Certification of a Community-Based Renewable Energy Project.   

On April 26, 2011, the Commission issued an Opportunity for Comment inviting comment from the T&D utilities and other interested parties on the Pisgah request for reallocation of the capacity limit.  CMP filed comments observing that it is completely within the Commission’s discretion to reallocate the 50 MW total capacity limit so long as it operates within the applicable statutory requirements and suggested that the Commission may want to consider the level of interest expressed by other potential program participants.  BHE filed comments pointing out that increasing its capacity limit would result in BHE ratepayers bearing a disproportionate share of the burden of the community-based renewable energy pilot program and that such a change would require the Commission to open a rulemaking process to modify Chapter 325.  Community Generation Partners, LLC filed comments opposing any reallocation that would reduce the current Maine Public Service allocation.  Pisgah filed reply comments suggesting that, rather than burdening BHE ratepayers, it would be more equitable to simply require CMP and BHE to both enter into long-term contracts with Pisgah.  
 III.
DISCUSSION AND DECISION

As an initial matter, we do not agree with BHE that a modification of the service territory capacity limits established by the Commission in Chapter 325 would require us to open a rulemaking proceeding.  As provided in statute, the Commission may modify the generating capacity limit based on program experience.  35-A M.R.S.A. § 3603(2)(C).  Additionally, Section 3(D) of Chapter 325 establishes the initial service territory capacity limits unless the Commission determines otherwise by order based on program experience (emphasis added).  Thus, any change to the service territory limits, up to the statutory limit of 25 MW, may be effected by Commission order.
Although not directly at issue in connection with our consideration of reallocating the service territory capacity limits established by the Commission, we also conclude that the Commission lacks the authority to direct any utility other than BHE to enter into a long-term power purchase agreement with Pisgah as suggested in Pisgah’s reply comments.  The statute quite clearly provides that the Commission may direct investor-owned transmission and distribution utilities to enter into long-term contracts with program participants located within the service territory of the specific utility. 35-A M.R.S.A. § 3601(1).

Since the implementing rules were approved early in 2010, the Commission has received six applications for certification as a community-based renewable energy project totaling 32.08 MW of installed capacity.
  To date, development of community-based renewable energy projects has been concentrated in the BHE service territory. Of the five projects totaling 24.08 MW that have either been certified or are currently being reviewed for certification, four of the five projects, or 19.58 MW, are located in the BHE service territory.  As the Commission’s role in the Community-Based Renewable Energy Pilot Program is to carry out the program approved by the Legislature, it is appropriate to recognize the investment of developers, investors and the local communities in bringing all of these projects to this stage of development by adjusting the capacity limit to permit certification of all the projects proposed in the BHE service territory. Therefore, we grant the Pisgah’s request to raise the service territory capacity limit and BHE’s new service territory capacity limit shall be 19.58 MW.

We are also sensitive to the potentially disproportionate burden on BHE ratepayers should all the projects located in the service territory enter into long-term power purchase agreements to sell energy at the incentive rate as provided in the program.  We will address this issue in our Order Directing Utility to Enter into Long-Tem Contracts, Docket No. 2011-150.  Although we are increasing the capacity limit in the BHE service territory to 19.58 MW, we are making no further reallocations to decrease the capacity limit in any other utility service territory as there is no need to address this issue at this time.  We will review future service territory capacity limit reallocations on a case-by-case basis in connection with future requests for certification of community-based renewable energy projects. 
Accordingly, we hereby increase the service territory capacity limit for BHE as established in Chapter 325, § 3(D)(2) to 19.58 MW as permitted by 35-A M.R.S.A. § 3603(2)(C).

Dated at Hallowell, Maine, this 3rd day of October, 2011.

BY ORDER OF THE COMMISSION

Karen Geraghty

Administrative Director
COMMISSIONERS VOTING FOR:

Welch



Vafiades



Littell

NOTICE OF RIGHTS TO REVIEW OR APPEAL


5 M.R.S.A. § 9061 requires the Public Utilities Commission to give each party to an adjudicatory proceeding written notice of the party's rights to review or appeal of its decision made at the conclusion of the adjudicatory proceeding.  The methods of review or appeal of PUC decisions at the conclusion of an adjudicatory proceeding are as follows:


1.
Reconsideration of the Commission's Order may be requested under Section 1004 of the Commission's Rules of Practice and Procedure (65-407 C.M.R.110) within 20 days of the date of the Order by filing a petition with the Commission stating the grounds upon which reconsideration is sought.


2.
Appeal of a final decision of the Commission may be taken to the Law Court by filing, within 21 days of the date of the Order, a Notice of Appeal with the Administrative Director of the Commission, pursuant to 35-A M.R.S.A. § 1320(1)-(4) and the Maine Rules of Appellate Procedure.


3.
Additional court review of constitutional issues or issues involving the justness or reasonableness of rates may be had by the filing of an appeal with the Law Court, pursuant to 35-A M.R.S.A. § 1320(5).

Note:
The attachment of this Notice to a document does not indicate the Commission's view that the particular document may be subject to review or appeal.  Similarly, the failure of the Commission to attach a copy of this Notice to a document does not indicate the Commission's view that the document is not subject to review or appeal.

� Chapter 325 § 3(D)(2) also establishes a limit on the total installed generating capacity of program participants for Central Maine Power at 25 MW, Maine Public Service Company at 4 MW and for the consumer-owned utilities at 10 MW.  


� One 8 MW project was not granted certification.  Maine Renewable Energy Consortium, Inc. Docket No. 2010-176, Request for Certification of a Community-Based Renewable Energy Project, Order (September 8, 2010).





� Pisgah requested the Commission to raise BHE’s service territory capacity limit from 11 MW to 19 MW.  As noted, however, the Commission has already certified 10.58 MW in the BHE service territory.  Since the Pisgah project is 9 MW, we need to raise the BHE limit to 19.58 MW to permit certification of the Pisgah project. 
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