Final Joint Report 

November 15, 2007


Final Report of the Staff of the Public Utilities Commission, the Office of the Public Advocate, and the Telephone Association of Maine

To the Utilities and Energy Committee

On Discussions Regarding the Current Regulatory Structure 

and Process for Maine’s Rural Telephone Companies

I.
BACKGROUND

In 2005 and 2006, the Utilities and Energy Committee (Committee) considered LD 1675, An Act to Make a Standard Alternative Form of Regulation Available to Rural Telephone Companies.  The Committee ultimately voted “Ought Not to Pass” on the bill, but agreed to send a letter to the Commission requesting the Commission to continue to consider several issues raised by the bill.  

By letter dated January 23, 2006, the Committee Chairs requested that the Commission convene a group of interested persons to review and discuss “the current alternative form of regulation (AFOR) process and its effects on small rural telephone companies.”  Specifically, the January 23rd letter directed the group:

· to review and discuss the current process that exists for establishing an AFOR and how that process impacts small, rural telephone companies, and

· to evaluate options for streamlining and simplifying the process for a rural telephone company to adopt an AFOR, including

· opportunities to streamline the rate review and evaluation process, including the potential for a two-tier (short-term and long-term) model for rate cases associated with AFOR proceedings, and

· options for and costs and benefits of developing a standardized AFOR model, or “template,” for rural telephone companies. 

The January 23rd letter also requested the Commission to report the results of the group’s work and policy recommendations to the Committee by January 1, 2007.  On January 4, 2007, the Commission requested and obtained an extension of time to continue working on the issues.  In March, 2007, the Commission issued an Interim Report detailing the discussions to date among the parties, a schedule for further discussions on the issues, and a request to file a Final Report on or about November 15, 2007.  

As contemplated by the Interim Report (attached), the Commission staff (Staff), the Office of the Public Advocate (OPA) and the Telephone Association of Maine (TAM) held monthly meetings to address the regulatory issues raised by the January 23rd letter to the Commission.  The meetings proved fruitful and, as discussed below, the Group
 jointly developed a proposed rule to develop a framework of relaxed regulation for competitive offerings by the 22 smaller Independent Telephone Companies (ITCs).
  The considerations that led to the Group’s conclusions are set forth below.  If the Group’s recommendation to commence a rulemaking is accepted, future consideration of these conclusions would follow the normal rulemaking proceeding and all interested parties, including those who were not part of the Group, would be entitled to comment before the Commission deliberated a final decision.  This process would ensure that the Commission is able to consider all perspectives and that any final rule is in the public interest and equitably balances the competitive concerns of all telephone carriers with the regulatory concerns of the OPA and the Commission.
  

II. SUMMARY OF MONTHLY MEETINGS OF THE GROUP 

The attached Interim Report details the discussions among the Group prior to March, 2007.  TAM representatives and Staff met on February 21st.  During the February 21st meeting, the parties agreed to meet on the third Wednesday of every month from March to October and discuss the following topics:

March
Bundled service offerings including accounting and Chapter 290 issues

April
Pricing flexibility for basic and non-basic service

May
Tariffing flexibility

June 
Competitive parity focusing on possible changes to Commission rules – Part 1

July
Competitive parity focusing on possible changes to Commission rules – Part 2

August
Competitive parity focusing on possible changes to statute – Part 1

September
Competitive parity focusing on possible changes to statute – Part 2

October
Open (discussion of new topics that arise during earlier meetings or carryover topics from earlier meetings)

November
Final report to the Committee

Beginning in March, 2007, the Group began to hold its regular monthly meetings.  The first meeting included the topic of bundled services.  The Group quickly realized that issues associated with bundles addressed a number of the intersecting concerns of the ITCs and the regulators.  As a result, each of the monthly meetings focused on how rules or procedures for offering bundles could address each of the topics initially set forth by the parties in planning the monthly meeting.  

As discussion proceeded, it was not surprising that Group members held differing perspectives and opinions on the issues.  A proposed rule provided a useful format for identifying and examining all topics, possible approaches, and areas of agreement and disagreement.  Thus, the process led to the development of a proposed rule that would apply to bundled service offerings of ITCs.
  The final proposed rule does not reflect complete consensus among all Group members.  It does, however, reflect considerable effort to understand diverse points of view and to reach agreement whenever possible.

Finally, on October 30, 2007, the Group held an informal meeting to explain its activities and recommendations to any interested carrier.  Representatives from Verizon Maine attended, and commented that any regulatory changes must consider the differences between ITCs and Verizon as well as the differences between carriers under rate-of-return regulation and those under an AFOR.  The Group has also met with the Commissioners to explain its recommendations, and the Commissioners have authorized Staff to proceed with development of a formal rulemaking. 

III.
POSITIONS OF THE GROUP REGARDING RELAXED REGULATION FOR BUNDLED SERVICE OFFERINGS


A.
Position of the Telephone Association of Maine



TAM entered this process seeking to find a way to streamline regulation of the ITCs in Maine to allow them to react to emerging competitive concerns.  Specifically, with the designation of both Unicel and U.S. Cellular as Eligible Telecommunications Carriers (ETCs) throughout TAM’s members’ territories
 and the growing migration by TAM’s members’ customers to VoIP products as well as the stated goal of Time Warner to offer Digital Phone service in ITC territories, it was clear to TAM that competition was no longer a theoretical threat but an activity that has already started impacting access line counts for TAM’s members.  Additionally, even in those locations where competitive offerings are not available, customers are being inundated with commercials touting the benefits of the “triple play”
 and creating pricing expectations for telephone and broadband services that TAM’s members must react to.  Accordingly, TAM’s members began exploring how to develop their own competitive bundles.



The key problem TAM’s members had in developing bundles was the fact that, if bundles were simply viewed as a combination of existing regulated services, then the ITCs would be severely limited in their ability to offer discounts for tariffed services as well as having little to no opportunity to tailor offerings to specific areas within the ITCs’ territories to address emerging competition within certain areas.  At the same time, TAM has been mindful of the fact that TAM’s members are carriers of last resort
 within their territories and that there are regulatory obligations that at this time TAM’s members can not, and should not, abandon.  TAM believes that any rule that results from these discussions should establish a system whereby it is acknowledged that bundles are new offerings, not a tying together of existing tariffed services, thus giving increased flexibility to meet competitive concerns.  At the same time, a rule should ensure that no customer will be disadvantaged by the existence of bundled offerings by establishing a requirement that any customer disconnected from a bundle be placed on basic service and not disconnected from the public switched network.  Moreover, no customer should be able to be disconnected from basic service for failure to pay their bundled service charges.  



In the end, the public policy consideration is the fact that the fewer customers an ITC has, the higher the rate for all remaining customers.  It is in the best interests of TAM’s members’ customers to keep as many customers on the network as possible, even if the customers are paying less than what they would pay if they took comparable tariffed services from the company.  Accordingly, TAM believes that this proposed rule would meet the needs of the customers and allow TAM to continue to provide its carrier of last resort obligations at affordable rates for all of its customers.


B.
Position of the Office of the Public Advocate


The Public Advocate favors streamlining regulation and eliminating any unnecessary burdens whenever that may be accomplished without subjecting consumers to adverse consequences.  Because the market for bundled services developed relatively recently, it makes sense to make some regulatory changes to ensure that Maine’s local telephone companies can compete with other unlimited and bundled service options in the market.  The Public Advocate believes that the proposed rule, although not perfect, preserves key safeguards for consumers, while providing appropriate new flexibility for telephone companies.


C.
Position of the Commission Staff

Staff holds the view that ITCs face some level of competition now, and will likely face more in the future.  Losing customers to a competitor results in lost revenue, which in turn may lead to increased rates for remaining ITC ratepayers, as fixed costs are spread across fewer customers.  With this in mind, Staff’s view is that regulation should not unnecessarily stand in the way of an ITC’s effort to retain customers.  At the same time, ITCs are still generally the provider of last resort for many customers, and regulations must retain appropriate protections for those customers. 

Bundled services are widely available in the competitive market and appear to offer the strongest competition for ITC service.  Thus, Staff concluded during the meetings that developing procedures for bundled service, rather than attempting to tackle more comprehensive topics, was an effective way of “getting the most bang for the buck.”  Allowing ITCs the flexibility to effectively offer bundles provides something that is of immediate importance to them.  Focusing solely on bundled service allows the Group to develop proposed regulatory revisions in a reasonable amount of time.  Finally, solutions found for bundles form a platform for future relaxed regulation, as competition becomes more pervasive.  

In considering appropriate regulation with the Group, Staff concluded that, because of the voluntary nature of bundled service, the pervasive availability of bundles on the market, and the continued availability of ITC basic service, regulations associated with ITCs’ bundles may be “lighter” and more akin to competitive providers’ regulations.  Thus, we agreed with incorporating this concept into the Group’s proposed rule. 

Furthermore, to the extent that regulations are not clear regarding any aspect of bundled service, Staff concluded that such topics should be resolved now, rather than after impacts are irreversible.  For example, treatment of revenue allocation should be determined before a rate case is underway, and consumer protections should be clarified before a consumer lodges a complaint.

Finally, Staff is prepared to recommend that a formal rulemaking be opened to allow final conclusions on the matters discussed by the Group.  Staff emphasizes that the Commission has not decided to open a rulemaking; rather the Commission would consider such a step during its normal deliberative process.

IV.
SUMMARY OF THE GROUP’S PROPOSED RULE


The proposed rule that has been developed by the Group contain terms that fall into three general categories: Administrative; Consumer Protections; and Accounting.  The following summary briefly details the intent of the various sections and how they are intended to accomplish their goals.  The full text of the proposed rule is also attached.


A.
Administrative


Sections 1, 2 and 16 of the proposed rule set forth its general purpose, definitions, and waiver provisions.  In the body of the definitions the distinctions are drawn regarding the difference between a bundled offering and existing tariffed offerings.  


B.
Consumer Protections


The consumer protection portions of the proposed rule were largely derived from the existing language of Chapter 291, which applies to Competitive Local Exchange Carriers (CLECs) – i.e., those companies that have entered the competitive market for local telephone service more recently than the longer-standing ITCs.  In this regard, the proposed rule would treat ITCs’ bundled services as a competitive service, by requiring protections similar to competitive carriers’ requirements rather than the more stringent ITC requirements.  



Section 3 would establish the ability of the Commission to declare an emergency moratorium on disconnecting a customer from service in the event that disconnection would present a clear danger to the health or safety of customers.



Section 4 would establish the general obligation of non-discrimination when offering bundled services.



Section 5 would prohibit unfair or deceptive practices.



Section 6 clarifies that the FCC’s Customer Proprietary Network Information (CPNI) is kept private and confidential pursuant to the FCC’s rules.



Section 7 sets forth what information a company must provide to a customer prior to signing him or her up for a bundled service, including rights regarding disconnection and the scope of the service the customer will be receiving.



Section 8 would require companies who sign up customers for bundled services through outbound calling to follow-up with a written confirmation of the order that the customer made, including a clear description of the terms, rates and conditions of the service.



Section 9 would require ITCs to give 25 days notice to customers of any price increase, or change in terms that would result in a de facto increase in rates, for bundles subscribed to by the customers.  Section 9 also includes language concerning consumer rights in response to any announced rate increase and procedures if an ITC does not provide adequate notice of a price increase.



Section 10 would establish billing and payment standards to ensure that bills are clear and understandable for customers.  Section 10 also governs late payment charges that may be assessed and how to handle billing errors.



Section 11 would establish the rules for how and when an ITC may disconnect customers from a bundled offering.  Section 11 includes the requirement that, when involuntarily disconnecting a customer from a bundled service, the company must place the customer on the regulated basic service offering of the ITC and that the customer may not be disconnected from basic service for failure to pay the bundled service charges. 



Section 12 would establish the dispute resolution process for bundled service offerings.  Again, this section closely follows the processes in Chapter 291 for competitive carriers.



Section 13 would establish the requirement that customers eligible for lifeline service be given their lifeline discount on bundled offerings as well.  In addition, Section 13 details the obligation of companies to offer the 70% discount to deaf and hard of hearing customers for interexchange service that is priced based on the length of the call.  It should be noted that the 70% discount would not apply when the bundle includes unlimited interexchange calling within the State.  This specific provision was discussed within the Telecommunications Relay Service Advisory Board during a regularly scheduled Board meeting and representatives of the deaf and hard of hearing community agreed that this section would be appropriate.  If there are continuing concerns, however, all parties have the right to comment on those concerns during the rulemaking proceeding.  


C.
Accounting


Section 14 deals with the establishment of a Safe Harbor for the pricing of bundles.  This includes establishing a lower price limiter to ensure companies do not charge rates below their costs, thereby ensuring that regulated revenues are not used to subsidize unregulated activities.  There is also a proposed upper price limiter in this section.  Members of the Group were unable to come to consensus on this item so, like all terms in the proposed rule, it will be discussed in more detail in parties’ comments submitted during the rulemaking process.



Section 15 deals with the allocation of revenues from bundles.  This Section truly represents the heart of the rule.  In short, the Section would allow companies to include services in a bundle which would otherwise be regulated services and to provide discounts on those services.  However, in establishing discounts, the company must ensure that the revenues for services with a regulated equivalent, such as local exchange service, not constitute a greater discount from the tariffed rate for the comparable regulated service than the percentage discount of the revenues from unregulated services included in their bundles.  

For example, under the Group’s proposal, if a telephone company normally offered basic service for $19 per month, call waiting and caller ID for $6 per month, and DSL for $40 per month and it created a bundle that includes local service, caller ID and call waiting, and DSL all for $50 per month, the allocation would have to be done in a manner that the revenues allocated to the regulated side of the books have a percentage discount from the regulated equivalent rate of $25 equal to or less than the percentage discount of the DSL service on the unregulated side of the books.  In this instance, the company could allocate $30 of the bundle to the unregulated side of the books, which would represent a 25% discount on the DSL pricing.  The remaining $20 would be allocated to the regulated side of the books, which would represent a 20% discount from the rates a customer would have paid if he or she bought the comparable regulated services.  Because the percentage discount for the regulated services is less than or equal to the percentage discount for the unregulated services, the bundle would be deemed to be within the Safe Harbor for allocation established in Section 15.  

The practical effect of establishing a bundle within the Safe Harbor 
means that, at the next revenue requirement proceeding for the company, the allocated revenues for the bundles would automatically be considered prudent.  If a company offers a bundle where the allocation is outside of the Safe Harbor, then at a revenue requirement proceeding the Commission could find that the bundle was offered imprudently and thus any losses associated with the bundle would be assigned to shareholders rather than ratepayers and, potentially, any gains from the imprudent investment could be imputed to the regulated utility to the benefit of ratepayers.  



In order to track bundles and ensure that companies are not engaging in activities that threaten the public interest, Section 15 would require companies to file a breakdown of the bundles offered by the companies, including how many people are subscribing to the bundles and whether the bundles are within the Safe Harbor, as part of their Annual Reports.

V.
CONCLUSION


The charge of the Legislature in the January 23, 2006 letter to the Commission directed the Commission to investigate alternate forms of regulation of ITCs.  Through the process detailed in this report, members of the Group successfully carried out the Legislature’s directive and formulated a proposed regulatory framework that they believe would protect the public interest while assisting in the transition from a monopoly environment within the telecommunications industry to a fully competitive environment.  The Group believes that the proposed rule forms a basis for a formal rulemaking, during which decisions can be made that achieve the best of both worlds, and that these proposals could not have been developed without the hard work and willingness to consider unique solutions to emerging issues of everyone involved in the process.  The Group will be happy to answer any questions the Committee may have and will make itself available to the Committee if the Committee so wishes.

� Throughout this Final Report, we refer to representatives of TAM, the OPA and the Commission Staff as “the Group.”


� The January 23rd letter to the Commission referred to “small rural telephone companies.”  Accordingly, the Group focused on the needs of the 22 smaller local carriers (collectively called the Independent Telephone Companies, or ITCs) generally represented by the Telephone Association of Maine, and did not focus on Verizon Maine.  The work done by the Group may apply equally to Verizon.  A rulemaking, should it take place, would consider this question.  


� As discussed later, the Commission has not decided to open a rulemaking. Rather, the Group will recommend that it take this step.


� The Group discussed how best to define a bundle and came up with the following language:





“Bundled Service” means a single retail service offering that includes local exchange service and at least one additional service, and that is offered at a single price, except that for the purposes of this Chapter, a bundled service does not include a retail service offering composed of only local service and vertical features that are commonly associated with local service such as call waiting and voicemail.





�  In receiving ETC designation, both Unicel and U.S. Cellular have begun receiving millions of dollars in federal support to construct infrastructure in rural territories of the State, including within TAM’s members’ territories.


� The “triple play” is generally the bundling of voice service, broadband internet service, and video service for a single price from a single provider.


�   Carrier of Last Resort is a term which refers to a telephone company that is required to offer basic service at Commission established rates to any customers who want service within their territory.  This concept emerged in the post-monopoly environment where competitors were able to offer services within incumbent territories.  The concern was that customers should not be allowed to fall through the cracks in a competitive environment.  There was additionally the concern that even in a competitive market some areas may not get any new competitors for telecommunications service.  As a result, the carrier of last resort obligation was created to clarify that customers who did not wish competitive offerings, or who were unable to obtain, afford or comply with the terms of the competitive offerings, would still be able to get comparable service at comparable rates.  The incumbent carriers carry out this obligation throughout the State of Maine. 
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