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May 20, 2003

Senator Christopher Hall, Senate Chair
Maine State Senate

3 State House Station

Aungusta, ME 04333-0003

Representative Lawrence Bliss, House Chair
Maine House of Representatives

2 State House Station

Angusta, ME 04333-0003

Dear Senaror Hall and Representative Bliss:

I am writing in response to your letter of March 21, 2003. Although this office
has provided a verbal response, I would like to put that response in writing. Your inquiry
. follows from the opinion I issued on February 3, 2003, advising thar “[u]nless funds are
held in trust or are specifically protecred by the express terms of the Maine Constitution,
the Legislature has discrefion in making allocations for any designated governmental »
purpose, including allocation to the general fund.” You now ask whether the Legislamre
can establish a trust sufficient to protect from reallocation to the General Fund dedicated
reveme funds such as the telecommunications educarion access fund established under
35~AMRS.A §7104-B. We have found no legal precedents on this issue. However,
for the reasons that follow, it is my conclusion that where the Legislature has exercised
its authority o raise funds, even if those finds are dedicated ta a specified purpose, its
authority to redirect those funds would survive any trust that it could create.

The telecommunications education access fund results from a legislagve
allocation of certain assessments imposed on telecommunicarions providers. As noted in
your utial letter, other assessments on various utilities are used far purposes such as
conservation and support of the Public Advocate. Similarly, a host of other dedicated
revenue funds are raised, pursuant to assessments or fees imposed by the State. The
resulting finds are pubiic monies, raised by authority of gevernment to be used for public
purposes as determined by the Legislamre. In administering such finds, agencies are
bound by the tarmms of any governing stamutes, but the Lagislature is legally conswained’
only by the terms of the Constitution or the terms of 2 privately or other non-legislatively
established trust from which monies or other property have been given to the State for
certain ust nurposes.

l * Tlus opinion speaics only to the l2zal issues mised by our quaston.

Femizd gn Reevelog |oae




TR

[T N ST SN

[T TE) L) U ot T Y R B '

Senator Christopher Hall, Senate Chair

Representative Lawrence Bliss, House Chair -
May 20, 2003
Page 2

While public funds and charitable funds may share some characteristics, they are
fundamentally different. Charitable funds are private monjes that have been given by a
person to be used for an identified purpose that benefits some sezment of the public.
Public funds, on the other hand, are monies raised by government in one or more ways—
through taxation, imposition of assessments or fees, issuance of bonds—that must
constitutionally be used for public purposes. Even if the Legislature chose to establish 2
frust to hold public monies for some specified purpose, establishing such a trust to be
irrevocable would amount to the surrender of legislative power, The Constitution does
not permit this. At most, the Legislanire could be characterized as & trust graotor or
settlor that can change its mind about the appropriate use of finds under s control.

Accordingly, the Legislature cannot establish a public funds trust suficient to
prohibit reallocation of funds by subsequent legislative action. I hope this information is

helpful. |
Sincerely’
Lt M

G. STEVEN ROWE
Aftorney General
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|
Hon. Christopher Hall, Senate Chair |
Hon. Lavirence Bliss, House Chajr i
Members of the Joint Standing Commirtee op Utilities ang Energy
100 Stare Houss Station ,
Augusts ME 04333-0100
{
Dear Senator Hal, Representative Bliss apd Committes Members:
You haye Inquired Whether the Tansfer of $600,000 fFom the Conservation
Administration & und of the Majne Public Utiligjeg Commissiop ("PUC™ to the State’s
General Fung would violaze the Provisions of the Maine Coastiution. We believe that
Such transfar wo uld not vigJate the Maine ¢ Onsuturiop,
. - Unless finds ara held in trust or are Specifically proteceeq by the express terms of
the Maine Constirun'on, the Legislature has discratiop In making allocariops for any
esignared 20vernmenta] Purpose, inciuding allocation tg the Seneral fund. Ses ME AG
Opinion No, 92-7 (attached) :
Ttisour determinatiopn thar the funds jp the PUC Couservarjog Administration
Fund are got held in mg There ig nothing in Title 3 AMRS 4 Section 3211 or of
WIICh We are aware that suggegrs that the Legislatyra intended rq establish the
Conservarion Administraring Fund as a tryet edicated Ievenue accouprs are by
€anon, fiipds Specified to be useq fora designateq purpose. Ifthis alopa were
sutficient 1o réader thege accounts st fiyy S, then no dedicated Tévenue account would
be avajlable for reallocation by the Legislamyre.
T hope this answers your questiop. Please feo| frae 10 inquire again if further
Clarificatiop js necessary, ‘
Sincsrely, ﬂ*
A Lo, _ : _
, —[ac )
G STE"%NROVV Post-it™ Fax Note 7671 |Date 4 /t/o(: ,pages Y
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A% vou know, my office has bssn in contzct with yours
receriing ths épplicability to certain truse funds 0f Peart FRK
OZ ths zoproprizticas Dill enzct=: in ths last l=zgislztive
SSssion. Part KEX providss anm 8CZ0s=-the-beczrd trznsfzr of .9%
cI zccounkts to the gsnerzl Zfund. It is this oZfice's opinion
ThEt Part XXX cannot, howsver, lawiullv effsct = trensier Lo
tas gsnerzl fund of monizs thet the Stztrs noclds in trust for
Certzin legallyr dssignated PUrposes. Such & transfasr would
gither violztsz thsa legal troust r2lationzhip by which ths Stzis
holds ths moni=ss involved, or weuld i lzt= constitution:zi
T=guirsmsnts bv which bond Or otler rewvsnuas must bz hzla tor
Sxpsnditurs. Mgrs dztsilsqd lagzl znzlysis cesc-i ng tae
T=Lionzlz for this opinion is zttach=d.

In ths discuszsiorns betwean my offics zné wours, the
§.ugge=Tion wss mzde thzt we provids z conciss summary of ouc
¥i8Ws on this issus zg i= rectzins to the t-ust mcniss thz:
dzve heesn brought +a gu- Etteztion. My purcoss then is to
stmply sts=ts whzt ws belisva B2 ths lzw on the mattar znd to
PCint cut th I¥YPES Cf trust-tvpos funds, to the =xtszat koawn by
us willch this opinicn lies. 2gain, zs to the funds
ds = oW, =n zcross 2 bos snsizz to ths gsnarzl
T ionsd by Part KX wou olzfz th= trust dutiss
un 22 Ststz holds thszs ~culzz Zunds This Iz in

frriicebility of B ¢cC othsr specizl oo
€ &zZcunts, heli £ non-toust
2D which ths Lag rstionm iz
g Zoxz Ze L puczcoss.
STIIn £ the

P.82-85




. JUM-06-2085  93:46 OPLA-ROOM 187 P.83-85

[ K

15
O
[N}

h
n

'
m
0O
I'tn Q)
o8
“r

I's O
| BT

(V)]

cl
=

M -
]

¥

il

o~

= Iy
D
Fl

!
i
i

at
<)

-t®M ) f
o
s or

‘:)l
m
rl
(s 15 joe =

crH g
I3 - v
th m W
i
i <

[ [T

Y Re]
[ et
u
[{1]

Monizs ounts ol the Burszsu of Dublic Lands of the
Depeartm Conssrvztion, restricted o ths public
rezsrve $ Oor submzzgad lznds;

Thers may be other trus:t funés, @f which we hzve notr bean
mzde awzre, and ws will rzspond ¢o thass circumstznces gs thewvy
acise. In the mezntims, iI you havs zny cusstions, pl=zss let
ms Koow

Sincerzly,
3 I'4 "
PG L — T
MICERZTL E. CARPENTER
Attorney Gznersl
MeEC/tt
Attzchments
Cc: Michssl D. Pszrson, Sanzte Chzir
Legizletivs Aporopriztions Committzs
Lozrzine ¥W. Chonko, Houss Chzir
Legislstive Aporooriztions Committss
Jim Clzic
Jack Nicholzs




