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February 5, 2008

Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 2002, An Act to Protect Electricity Consumers of Northern Maine   

Dear Senator Bartlett and Representative Bliss:

The Public Utilities Commission (Commission) takes a position neither for nor against sections 1 through 6 and 8 through 10 of LD 2002, An Act to Protect Electricity Consumers of Northern Maine.  The Commission takes a position in opposition to section 7 of LD 2002.  LD 2002 would make legislative changes in three general areas: (1) it would expand the scope and alter the approval standard for transmission line projects; (2) it would add a requirement that transmission and distribution (T&D) utilities not act in a way that adversely affects their ratepayers to a variety of statutory provisions and private and special laws; and (3) it would mandate that the Commission solicit specific types of long-term standard offer proposals for Maine Public Service Company customers using detailed bid process procedures.  The Commission discusses each of these general areas below.

I.
Transmission Line Approval 


Scope of Approval Requirement


LD 2002 (sections 1 and 2) appears to be designed to expand the scope of the current approval requirement (through the issuance of a certificate of public convenience and necessity) to all transmission projects that may operate at 69 kV or more.  The current law requires approval for all projects that may operate at 100 kV or more and for projects that operate at 69 kV or more if that project is proposed to be financed, constructed, owned in whole or part, or operated by the Northern Maine Transmission Corporation or financed by the Finance Authority of Maine. 

The Commission has recently approved a stipulation that authorizes the acquisition of Central Maine Power Company’s (CMP) corporate parent, Energy East Corporation, by Iberdrola.
  As part of that stipulation, CMP agreed not to undertake the construction of transmission lines at or above 69 kV without Commission approval.  In light of this provision in the Iberdrola stipulation, the Commission has no objection to a statutory change that would lower transmission line approval requirement to 69 kV for all utilities.

Approval Standard

LD 2002 (section 3) appears to require the Commission to deny approval for transmission lines of 115 kV or more if it finds that the line is reasonably likely to adversely affect ratepayers and specifies (section 4) that the Commission may not approve a line if it finds that its operation will result in an increase in rates.  
With respect to section 3 of LD 2002, current law provides that the Commission may only approve a proposed transmission line project if it finds that a need exists to warrant the issuance of a certificate of public convenience and necessity.  This standard encompasses a consideration of the public interest.  The Commission may need to balance the need for a reliability enhancement against a price increase to customers.  To the extent that section 3 of LD 2002 is interpreted as prohibiting the Commission from approving any transmission line that would increase customer rates, the ability of the Commission to assure system reliability would be seriously compromised.  
II.
Adversely Affect Ratepayers Standard     
LD 2002 would add to a variety of statutory provisions and private and special laws an explicit prohibition against utility actions that would adversely affect their ratepayers.  The areas of the law in which language is added follow:
-Section 5: the utility right of eminent domain;

-Section 6: general authority of utilities to transmit power;
-Section 8: Central Maine Power Company’s (CMP) charter;
-Section 9: Maine Public Service Company’s (MPS) charter; and
-Section 10: Bangor Hydro-Electric Company’s (BHE) charter.

The Commission concurs that utilities should not act in a manner that adversely affects their ratepayers, but questions the need for the proposed statutory language prohibiting such action.  The terminology is vague and its meaning unclear.  As a consequence, the addition of the language, without a clear expression of legislative intent, is vulnerable to differing interpretations, likely to be controversial and lead to substantial litigation. 

Finally, we note that amending a utility’s charter should only be done with caution.  A change in a utility’s charter may be viewed as altering the utility’s risk profile and could thus affect financing and capital costs.
III.
Long-Term Standard Offer Solicitation Mandate   

Section 7 of LD 2002 would mandate that the Commission solicit specific types of long-term standard offer proposals for Maine Public Service Company (MPS) customers using detailed bid process procedures.  The Commission opposes this provision because it is overly prescriptive, likely to be counter-productive, and appears designed to favor the circumstance of those who initially designed it.  


As the Committee is aware, the Commission has had an ongoing inquiry
 involving the lack of competition in northern Maine since it declared the market a failure at the end of 2006 (after the MPS standard offer solicitation produced a single bidder).  As part of that Inquiry, a sub-group was formed to consider long-term contracting as a potential means to address the lack of competition in the area.  In March 2007, the sub-group presented a proposal for the solicitation of long-term standard offer arrangements for MPS customers.  The proposal was supported to varying degrees by some stakeholders, but there was no consensus that the approach would serve to resolve or improve the competitive situation in northern Maine.

The sub-group proposal appears to be substantially similar (if not identical) to the detailed language in section 7 of 2002.  In its September 10 report to the Committee, the Commission explained why it did not pursue the sub-group proposal:
The Commission has carefully considered the proposal for a long-term standard offer bid process submitted by members of the contracting sub-group, as well as comments from others expressing disagreement or concerns with the proposal.  The Commission has concluded that a long-term standard offer solicitation, without a transmission line development component, is not sufficiently likely to address the lack of competition in the area and may be counterproductive.  The primary purpose of a long-term standard offer contract in this context would be to provide a revenue stream that would allow for the financing of new generation in the area.  However, the development of a new generation unit alone, without a corresponding transmission connection to New England, is likely to do little to improve the overall competitive picture in the region.  Such a result might add a wholesale competitor to the region, but the addition of a single wholesale competitor is unlikely to result in competition in northern Maine.  Moreover, the construction of new generation without new transmission could simply displace existing generation with a result of no net increase in the region.  Finally, the existence of a long-term standard offer contract by itself may be anti-competitive by establishing prices that could vary for long periods of time from market prices and even result in new stranded costs depending on the allocation of migration risks and market price trends.

The Commission has continued to pursue longer-term and interim solutions to the lack of competition in northern Maine as outlined in the September 10, 2007 report.  The Commission continues to encourage the timely study of the feasibility and economics of a direct transmission connection between northern Maine and the New England market as the most promising long-term means to bring a competitive electricity market to northern Maine.  
With respect to the interim period, the Commission views the lack of wholesale competition in northern Maine as requiring cost-based regulation.  Accordingly, the Commission is engaged in litigation at the FERC, taking the position that FERC should deny continued market-based rate authority for the Boralex facilities located in northern Maine.
  On January 17, 2008, FERC issued an order rejecting the Commission’s position and granting Boralex market-based rate authority on the faulty premise that there is sufficient competition in the area.  Accordingly, the Commission will seek rehearing of the matter.
 
In addition, the Commission is seeking ISO-NE assistance in considering an interim solution in which a separate load zone is created in eastern Maine (BHE’s service territory) and a mechanism is created whereby the ISO-NE may settle northern Maine loads within the New England market settlement.  The concept would be that a supplier within the New England market could serve northern Maine load by delivery to the newly-created eastern Maine zone.  The premise is that such an approach would remove the barriers for New England suppliers to compete for load in northern Maine.

Finally, the Commission plans on conducting a long-term contract solicitation in the near future under the authority granted to Commission in 35-A M.R.S.A. § 3210-C.  The solicitation will be flexible, leaving the market competitors free to propose a variety of long-term contracting proposals.  Thus, existing or proposed generators would be allowed to submit proposals that mirror to a substantial degree the prescribed submissions that would be required under section 7 of LD 2002.  
The Commission’s authority under current law to direct long-term contracts extends only to CMP, BHE.  In its recent report to the Committee on T&D utilities re-entering the supply business, the Commission recommended that the law be amended to include MPS.
  If this modification is made, bids that would be made pursuant to section 7 of LD 2002 can be submitted in the Commission’s upcoming solicitation.  

I am happy to try to answer any questions the Committee may have about LD 2002.  The Commission will also be present at the work session to assist the Committee in its consideration of the bill.







Sincerely,








Kurt Adams, Chair







Public Utilities Commission
Attachments
cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst

� MPUC Docket No. 2007-355.


� The Commission’s most recent written report to the Committee on the ongoing Inquiry was submitted on September 10, 2007.  A copy of the September 10th report is attached to this testimony.


� Report to the Utilities and Energy Committee on the Lack of Competition in the Northern Maine Electricity Market, MPUC (pages 6-7) (Sept. 10, 2007).





� FERC Docket Nos. ER01-2569-005, ER01-4652-005, ER02-1175-004, ER01-2568-003.  





� See attached Bangor Daily News article.





� See attached Commission letter to the ISO-NE. 





� Report on Transmission and Distribution Utilities Participation in the Energy Supply Business, MPUC (Jan. 15, 2008).
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