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I.
SUMMARY


By way of this Order, the Maine Public Utilities Commission (Commission) provisionally adopts Chapter 3, Provision of Enhanced 9-1-1 Access-only, which establishes requirements for E9-1-1 access-only provisioning by local exchange carriers in Maine.  The rule is developed pursuant to P.L. 2007, chapter 226, and is a major substantive rule as defined in Title 5, chapter 375, subchapter II-A.  

II.
PROCEDURAL HISTORY


During the First Regular Session of the 123rd Legislature, the Legislature adopted An Act to Enhance Availability of Emergency Telephone Services, P.L. 2007, ch. 226.  The law concerns the provision by local exchange carriers of Enhanced 9-1-1 access to a residential customer’s premises after the customer’s service is disconnected (“E9-1-1 access-only service”).  The statute requires the Commission
 to adopt rules that establish requirements for the provision of E9-1-1 access-only service and to include “the circumstances in which E9-1-1 access-only service is and is not required and which telephone service providers are and are not subject to the requirements.”  Section 3 of the statute requires that the Commission address, at a minimum, the following issues:

1.
The E9-1-1 system and database issues that are raised by E9-1-1 access-only service, including, but not limited to, safety, accuracy, reliability and reporting of changes to the E9-1-1 database;

2.
The liability of telephone service providers with respect to E9-1-1 access-only service;

3.
The notification to customers regarding E9-1-1 access-only service;

4.
The duration of E9-1-1 access-only service requirements;

5.
Exceptions to E9-1-1 access-only service requirements; and

6.
Definitions of relevant terms.

The statute directs the Commission to submit its provisionally adopted rule to the Legislature by January 15, 2008.


On September 25, 2007, we initiated Docket No. 2007-459, a rulemaking to develop Chapter 3, Provision of Enhanced 9-1-1 Access-only.  We sent notice of the rulemaking to all local exchange carriers (LECs) in Maine and to all persons of whom we were aware who submitted testimony to the Legislature regarding this issue.  In response to the Notice of Rulemaking, we received comments from AT&T Services, Inc. (AT&T), Preble Street Homeless Voices for Justice (Homeless Voices), the Maine Cardiovascular Health Council and the American Heart Association (Heart Associations), the Office of the Public Advocate (OPA), two students of the Samuelson-Glushko Technology Law & Policy Clinic, University of Colorado School of Law (Colorado students), the Telephone Association of Maine (TAM), Time Warner Cable, Inc. (Time Warner), and Verizon Maine (Verizon).  On October 25, we held a public hearing and on November 12 we accepted final comments.  

III.
OVERARCHING CONSIDERATIONS


A.
Policy Balance.  In our provisionally adopted rule, we strive to attain public health and safety benefits that E9-1-1 access-only creates, while minimizing features that are detrimental to the utility ratepayers who ultimately must fund the system.  For example, we strive to minimize excessive costs and administrative processes, limit unnecessary exhaustion of available phone numbers, and avoid impacts on the E9-1-1 system that would jeopardize the safety of persons who call E9-1-1.  Furthermore, we seek to establish conditions that ensure that citizens who most need soft dialtone for safety will have it. 

As a major substantive rule, Chapter 3 must be approved by the Legislature, allowing legislators the opportunity to reconsider our choices and determine the appropriate balance of such policy objectives.  We will provide our expertise and all available information to help the Legislature as it considers these policy questions.

B.
Definition of Soft Dialtone.  Chapter 3 defines “soft dialtone” as access to some services on the public switched network after telephone service has been otherwise suspended or disconnected.  As the term is commonly used, “soft dialtone” allows calls to E9-1-1 and the LEC’s business office, with no incoming call functionality.  For the purposes of this rule, we define soft dialtone as including access to E9-1-1 and, optionally, access to other services, as long as those other services do not include full local exchange service.  Thus, soft dialtone includes but is not limited to “Enhanced 9-1-1 access-only” service, which is defined in 25-A M.R.S.A. § 2921(5-A) and repeated in section 1(F) of the proposed rule.  Because of its pervasive common use, we use “soft dialtone” throughout the proposed rule.

C.
Conditions under which Soft Dialtone is Provided.  The proposed rule defined three conditions which, together, were intended to cover the situations in which a customer’s telephone service is likely to be disconnected (an “involuntary disconnection,” a “voluntary disconnection,” and a “suspension”).  From Verizon’s comments and discussion during the public hearing, it became apparent that this differentiation did not conform well to carriers’ operations as they relate to soft dialtone provisioning.  Verizon notes that there are two types of temporary suspensions.  The first type is a suspension that typically occurs when a customer voluntarily vacates a premise temporarily (such as in a seasonal camp).  The second is temporary suspension for non-payment, which encompasses the period of approximately 10 to 14 days after the utility removes full service but before it permanently disconnects all telephone service.  This period begins with a so-called “soft disconnect” and ends with a so-called “hard disconnect.”  Other carriers have similar practices, regardless of the timeframes that each may follow or the terminology each may use.  With this in mind, the provisionally adopted rule contains a definition of “voluntary suspension” and “involuntary suspension.”
Our differentiation between voluntary and involuntary disconnection remains generally appropriate.  However, given the two-step process followed during an involuntary disconnection, it is necessary to clarify when the “disconnection” begins – i.e., whether it does or does not include the period before the hard disconnect.  In the provisionally adopted rule, we have defined the “involuntary disconnection” period as beginning when the hard disconnect occurs, i.e., when the suspension period ends.  

The resulting four distinct periods are as follows:

· An “involuntary suspension” is the temporary period (about 10 days for many carriers) immediately after the carrier ceases providing local service to the customer, but during which the carrier continues to provide dialtone, that occurs when the customer did not request disconnection (e.g., in a non-payment situation).  This definition is Section 1(I) of the rule.
· An “involuntary disconnection” is the potentially permanent disconnection of all local service that occurs after the temporary period (i.e., after the “involuntary suspension”) has concluded, when the customer did not request disconnection.  During an involuntary disconnection, the customer has no dialtone and no access to the public switched network. This definition is Section 1(H) of the rule.

· A “voluntary disconnection” is a potentially permanent disconnection made at the request of the customer (e.g., when a customer moves from the premise or transfers service to another carrier).  For the purposes of this rule, no differentiation is made between a temporary suspension period and a final disconnection period (as was made for an involuntary disconnection).  This definition is Section 1(Q) of the rule.     

· A “voluntary suspension” is a temporary hiatus of the provision of local exchange service, when the carrier and customer have an agreement under which the customer may pay a fee and the carrier resumes service after a period of time (e.g., seasonal cessation of service to a camp for the duration of the “off-season”).  This definition is Section 1(R) of the rule.  

The provisionally adopted rule sets forth the treatment of soft dialtone in each of these circumstances.  

D.
Entities that must Provide Soft Dialtone.  The proposed rule established soft dialtone requirements for local exchange carriers (LECs), which include incumbent local exchange carriers (ILECs) and competitive local exchange carriers (CLECs) (Section 2).  We hoped that applying the rule to both ILECs and CLECs would be competitively equitable and would maximize the rule’s effectiveness in providing improved safety to as many citizens as possible.
   However, as discussed in section IV(D)(2)(c) of this Order, provisions of the proposed and the provisionally adopted rule, which are intended to limit the cost of providing soft dialtone, will likely result in soft dialtone being far less available for customers with service from CLECs.  This result is one of the policy balances made necessary by technologies and marketplace rules and operations.   

We note that mobile telecommunication carriers are currently subject to FCC requirements regarding E9-1-1 service and soft dialtone requirements, and we do not address mobile carriers in this rulemaking.  

IV.
DISCUSSION OF INDIVIDUAL SECTIONS OF THE PROPOSED RULE


A.
Section 1 - Definitions

Section 1 of the provisionally adopted rule defines terms used in the proposed rule.  The terms most unique to this rule are discussed in Section III above.  Other definitions are self-explanatory.  

In its comments, AT&T correctly points out that the proposed rule did not limit soft dialtone requirements to residential customers as the law specified.  We have revised Section 1(O) and all other provisions accordingly.  

B.
Section 2 - Applicability

Section 2 of the provisionally adopted rule establishes that the Rule applies to all local exchange carriers, as discussed above.  We made no revisions to this section.

C.
Section 3 - Provision of Soft Dialtone – Topics Regarding Soft Dialtone Provisioning Generally
This section of the Order sets forth topics related to the provision of soft dialtone, that pervade all portions of Section 3 of the provisionally adopted rule.

1.
Mandatory vs. Voluntary Soft Dialtone Provisioning.  TAM recommends an overall approach to soft dialtone provisioning that it describes as voluntary, with incentives that encourage carriers to offer the function.  TAM asserts that in the current regulatory environment, “the regulatory stick has limited effectiveness,” whereas regulatory incentives can encourage all carriers, regardless of technology or regulatory status, to increase the availability of soft dialtone.  TAM cites three ways in particular, through which the Commission could incent soft dialtone:  improving the liability protection currently provided to LECs in Title 25 of Maine Law; reimbursing LECs (through the Bureau’s funds) for their costs of providing soft dialtone; and requiring the Bureau to carry out the auditing of the E9-1-1 database.  

Attractive as this basic philosophy is to us, we do not believe that it would work in this instance.  Based on the comments we have received in this rulemaking, we cannot envision incentives adequate enough to convince LECs to significantly expand their provisioning of soft dialtone.  Indeed, LECs cite a variety of costs and other undesirable outcomes they assert would result from provisioning of soft dialtone.  We believe that, without explicit requirements put forth in a Commission rule, the goal of the directing legislation will not be attained.  Thus, we decline to take the “incentive” approach suggested by TAM.

2.
Duration of Mandatory Soft Dialtone Generally


In subsections (a) through (d), we discuss certain topics that commenters asserted were of particular importance when considering the appropriate duration of soft dialtone.  

a.
Health and safety.  Commenters were significantly divided about the appropriate duration of mandatory soft dialtone.  The OPA, Homeless Voices, and Heart Associations state that access to E9-1-1 is vitally important to the safety and health of the citizens of Maine.    These organizations advocate that soft dialtone be indefinite in duration, to the greatest extent possible.  Homeless Voices comments that E9-1-1 access without time restrictions contributes to the Commission’s statutory mission of ensuring safe, adequate and reliable services.  The Heart Associations comment that timely access to emergency assistance improves the chances that a person suffering from a cardiovascular-related event will survive and recover.  The OPA reiterates in its comments and at the public hearing the importance of E9-1-1 access for public health and welfare, urging the Commission to place stronger emphasis on this goal.  At the public hearing, the OPA urged the Commission to refocus the underlying philosophy in the Notice of Rulemaking, in which purported costs are considered and mitigated;  rather, the OPA believes that soft dialtone has such few costs and such important benefits that it should be unlimited in duration.  On the other hand, Verizon comments that E91-1-only capability offers “very little increase in public safety.”

b.
Administrative costs.  The OPA contends that the cost of providing soft dialtone is de minimis under the terms of the proposed rule, because the proposed rule provides liberal exemptions that exclude soft dialtone requirements when it is costly to provide.  As the OPA states, “(I)f the service is provided only when it can be provided without cost, then there is no cost savings realized when the service is discontinued.”  Because of this, the OPA notes that there is no reason to limit the duration of soft dialtone.  The OPA notes that the statute states that “(I)t is the policy of the State that E911 be broadly available where it is economically and technologically practical,” and asserts that we fail to explain how “such drastic limitation on the availability of service can be justified on either an economic or technological basis.”    

On the other hand, Verizon contends that the provision of E9-1-1-only access capability imposes significant administrative burdens on LECs.   Among the administrative processes cited by Verizon are:  the need to accommodate different service orders for voluntary and involuntary disconnections (a differentiation that Verizon does not make today); new procedures and the creation of a means to track the duration of each disconnected phone’s soft dialtone provisioning; and manual procedures for determining when certain of the rule’s exceptions occur.  Verizon notes that it carries out approximately 31,000 involuntary disconnections and 60,000 voluntary disconnections annually, numbers which make any increase in administrative procedures significant.  Verizon states “(T)he Commission should not proceed further with the proposed rules.  There are significant economic costs and database concerns that have not been considered or examined.  The proposed rule does not serve the public interest as it imposes significant costs, primarily on ILECs, and does little to enhance public safety.”

TAM notes that the proposed rule would result in costs associated with additional procedures for creating and managing unique soft dialtone addresses, for database auditing, and for customer outreach.  TAM comments that if soft dialtone were limited to lines that are voluntarily suspended or temporarily suspended for non-payment (as is apparently the case in New York) or if soft dialtone is voluntary as TAM proposes, the costs would be de minimis.

In comments and at the public hearing, interested persons discussed a variety of other costs that could be incurred to provide soft dialtone but that fall within the exceptions sections of the proposed or the provisionally adopted rule.  We discuss those below, in Section IV(D)(2)(b) of this Order.

c.
Timeframes Currently Associated with Dialtone Provisioning During Disconnection Procedures.  As discussed earlier, TAM proposes that soft dialtone be required only when the LEC provides dialtone, for whatever reason it might do so.  TAM notes that the duration of dialtone retention currently differs under different circumstances.  For example, in the public hearing, TAM cited approximately 14 days as a typical timeframe between a “soft disconnect” and a “hard disconnect,” during which dialtone remains and soft dialtone would thus be logical to require.  Verizon cited 10 days as a typical timeframe for this interval.  Time Warner cites a longer period during which it completes procedures that include a visit to the premise, when a customer disconnects.  According to these carriers, these timeframes suggest that 30 mandatory days is not an efficient approach.  However, as TAM asserts, soft dialtone would indeed exist for a period of time if its recommendation to implement voluntary soft dialtone were adopted.   

d.
Phone Number Use.  Verizon introduces an additional “cost” that would occur under the terms of the proposed rule: the potentially significant number of phone numbers that would become unavailable for public use.  It points out that if, as the proposed rule required, soft dialtone is required with no exception for 30 days, up to 100,000 additional telephone numbers could be tied up in Verizon’s territory.  Number portability exacerbates this situation.  A customer may “port” its existing number to a new carrier, meaning that some portion of Verizon’s 60,000 voluntarily disconnected customers could demand that the current number be assigned to a new telephone while a new number is necessarily assigned to the existing, disconnected number.   

In subsection (e), we set forth our discussion of the comments discussed in subsections (a) through (d) above.

e.
Discussion of Issues in Subsections (a) through (d).  
Verizon seems to suggest that the costs of providing any soft dialtone (beyond its current practice during temporary suspension before final disconnection for non-payment) would be more burdensome than is justified by the resulting improvement in public safety, which Verizon believes is minimal.  If we were to subscribe to this point of view, we are uncertain how we could promulgate a rule that satisfies the statutory requirements.  The Legislature apparently intended that we create a rule that results in more access to E9-1-1 than exists today.  Verizon’s viewpoint is too significantly at odds with this interpretation and we therefore decline to adopt it.

However, we agree with Verizon and TAM that requiring soft dialtone will result in costs to develop and carry out new administrative procedures.  The exceptions we included in the proposed rule do not eliminate all costs.  Indeed, any new procedure causes some increase in resources and costs; if our rule exempted soft dialtone whenever any cost resulted, we expect it would eliminate all new soft dialtone.  This would clearly frustrate the statutory requirements.  
With this in mind, we considered whether the cost of developing and carrying out new procedures would differ if soft dialtone were mandatory for 30 days, 1 year, or any other time period.  Clearly, there are fixed costs that will be incurred regardless of duration.  However, we conclude that there are also certain costs that will increase as the duration of the mandatory period increases.  More duplicative records on utilities’ or the Bureau’s databases increases the complexity of managing those files.  More phone numbers tied up as soft dialtone numbers hastens the day when Maine’s phone numbers are depleted.  These costs may be minimal per phone.  However, if soft dialtone is extended for an unlimited duration, the number of affected lines could become significant.  No commenter attempted to predict how many numbers would become tied up each year.  However, extended over many years, cost and phone exhaust concerns are of concern to us.  Thus, we conclude that a requirement of unlimited soft dialtone could have undue economic impact and we do not implement it in our provisionally adopted rule for that reason. 

Finally, OPA and Homeless Voices comment that the E9-1-1 system has been paid for by Maine ratepayers and taxpayers, not by utilities.  As such, they believe that the Commission placed undue emphasis on utility costs when it developed its proposed rule.  We note that utility costs are, in the long run, paid by ratepayers, as is the E9-1-1 surcharge that is placed on the bill.  To the extent we consider “utility costs,” we are indeed considering costs to ratepayers.  The costs associated with the E9-1-1 system are not fully “paid up” by ratepayers and taxpayers.  Many costs continue, and are funded by current ratepayers.  Thus we consider the assertions that all citizens have a right to E9-1-1 service for the express reason that they have already paid for it to be faulty reasoning. 

D.
Section 3 – Provision of Soft Dialtone – Description of each Subsection in the Provisionally Adopted Rule
This section of the Order discusses each subsection in Section 3 of the provisionally adopted rule.

1.
Previous Section 3(A), now Removed:  Voluntary Disconnections

In the proposed rule, Section 3(A) required that soft dialtone be provided for a minimum of 30 days following the date of a voluntary disconnection.  We commented that a 30-day period provided a bridge between two tenants or owners and a buffer zone during which a tenant or owner may live in the premises after disconnection occurs or before reconnection is arranged.  We felt that limiting the duration to 30 days when the disconnection is voluntary would avoid a result that could be considered an abuse,
 wherein a resident simply wishes to save money by receiving cost-free landline phone access to E9-1-1 service.  

This limitation reflected our view that soft dialtone should not be considered a permanent, free service, but rather is a safety feature during a transition period and for those who most need it.  We recognize that policy makers may not share this view.  We are happy to participate in discussion of this policy with the legislators who will consider this major substantive rule.

TAM comments that, if a customer voluntarily disconnects from the telephone network, he or she is leaving the premises or switching to another form of communications such as wireless, and that going through the process of creating a unique soft dialtone phone number, updating the Bureau’s database, tying up resources, and continuing maintenance for 30 days doesn’t make sense in this situation.  Verizon echoes these comments, saying that, in this circumstance, the LEC should not have to strand facilities and telephone numbers with no prospect of obtaining a revenue stream for the facility.  If the customer is remaining on the premises but choosing another carrier, he or she is likely to port the existing phone number to the new carrier, necessitating the old carrier to create a new phone number for 30 days’ provision of soft dialtone.  

Time Warner asserts that soft dialtone provision should not be required after a voluntary (or, for that matter, involuntary) disconnection because the customer has no expectation of obtaining the capability and because there are plentiful alternatives to LEC service.  Barring that outcome, Time Warner notes that soft dialtone is duplicative and unnecessary once a customer has obtained service from another carrier, and that number portability will call the original carrier’s attention to this situation in some circumstances.  Time Warner recommends limiting soft dialtone to 14, rather than 30, days, noting that the Notice of Rulemaking offers no credible support for 30 days.  It comments that at least one state limits duration to 14 days.  Time Warner comments that a customer obtaining service from a new carrier and a customer who moves are both capable of obtaining new service as early as necessary to avoid lack of E9-1-1 access.    

We conclude that voluntary disconnections are far less likely to precipitate a use for, or a need for, soft dialtone than are involuntary disconnections.  Although generalizations are imperfect, we agree that the majority of customers who voluntarily disconnect a phone have the technical and financial capability to obtain alternative phone service – either at a new location or from another carrier – as quickly as they wish.  When new service is obtained, there is no need for soft dialtone for that customer.  Such a person does not “need” soft dialtone to the extent that a person with no means to obtain phone service “needs” it.  Furthermore, it is in this circumstance that duplicate E9-1-1 access is most likely to result – once from the customer’s new phone (e.g., a wireless phone or a phone in a new location) and once from the remaining, intentionally disconnected, phone.  Thus, the likelihood that the utility (and ultimately its customers) would incur the costs of retaining soft dialtone unnecessarily is highest in this circumstance.  In the interest of minimizing costs and maximizing the presence of soft dialtone where it is needed most, we remove the requirement that soft dialtone be mandatory after a voluntary disconnection.   

2.
New Section 3(A) - Involuntary Disconnections  

a.
Section 3(A)(1) - Duration.  The proposed rule (in previous Section 3(B))
 provided more extensive soft dialtone provisioning when a resident has been involuntarily disconnected.  Our goal in differentiating the duration for voluntary and involuntary disconnections was to provide the safety of soft dialtone to residents who most need it.  Involuntary disconnections are more likely to occur when a person cannot afford service and will remain without service for an extended period of time.  There is higher likelihood that the person cannot obtain alternative service, and higher likelihood that the person is not simply moving and obtaining service at the new location.  Providing longer-term soft dialtone after involuntary disconnections maximizes the likelihood that the service is provided where it is truly needed for safety and health.  Accordingly, the proposed rule required (with exceptions) that LECs provide soft dialtone for a minimum of one year following the date on which a line is involuntarily disconnected.  

Verizon comments that one-year mandatory soft dialtone is “unwarranted.”  It asserts that the Commission has in place a number of tools to address situations where individuals face involuntary disconnection.  Verizon cites Chapter 290 which requires that carriers accommodate customers’ financial challenges before basic service is disconnected and addresses medical emergencies, Chapter 291 which offers some of the similar protections, and the availability of Lifeline service to lower the bills of customers in need.  Verizon also notes that there are governmental and private social service agencies that assist a disadvantaged customer.  

TAM finds a one-year timeline to be “unrealistic and inappropriate.”  TAM comments that the disconnection process itself contains a series of steps, lasting many days, during which a customer has the opportunity to establish alternative means to pay for or obtain telephone service.  TAM asserts that there is no need to mandate additional time for E9-1-1 access.  Furthermore, TAM believes that false expectations will result if customers are told that soft dialtone is available for one year and subsequently it is removed because the utility incurs a cost (such as tree trimming) that triggers one of the rule’s exemptions.  

As discussed above in Section IV(D)(1) of this Order, Time Warner believes that soft dialtone should not be required after a voluntary or involuntary disconnection, but that barring that outcome, soft dialtone should not be required once a number port request indicates that the customer has obtained service from another carrier.  Time Warner further recommends limiting soft dialtone to 14, rather than 30, days.  

In the provisionally adopted rule, we retain the requirement that a LEC provide soft dialtone capability for one year following involuntary disconnection.  We retain a limit on the duration because, as stated earlier in this Order, there is a cost (albeit small for a single line) of retaining soft dialtone that, in the aggregate, could become significant over a long period of time.  In response to comments that there is no basis for a particular timeframe – we acknowledge that there is no “magic” to one year.  It is our intent that it be long enough to allow a disadvantaged person to seek assistance through one of the means noted in Verizon’s comments or through other social services.  Fourteen days, or even 30 days, does not seem to us to be an adequate timeframe to seek assistance from a social service agency or an alternative carrier, and it is certainly not long enough to reverse one’s financial difficulties.  One year seems more effective and fair. 

As we noted earlier, this balance between societal benefits and risks is one that is appropriately considered by the Legislature and we will assist in the Legislature’s consideration of this major substantive rule.

The provisionally adopted rule also clarifies (through expanded definitions) that the one-year period begins after the temporary suspension period, which carriers implement now, has ended.
b.
Section 3(A)(2) - Exceptions.  Section 3(A)(2) establishes exceptions to the requirement that a LEC provide soft dialtone after an involuntary disconnection.  In the proposed rule, the exceptions applied after 30 days of soft dialtone provisioning.  The exceptions removed the soft dialtone requirement in situations when its provision would be most costly to the LEC (and thus its ratepayers) or when the service would be most likely to adversely affect the safety of persons making an E9-1-1 call.  

During the public hearing, we discussed the procedures that LECs must carry out to provide soft dialtone after disconnection.  Based on these comments, we see little logic to limiting exceptions to the time period following 30 days.  Many of these costs occur immediately, or potentially sooner than 30 days.  For example, a CLEC might pay its underlying carrier a transport fee during the first 30 days; a LEC could face maintenance charges within the first 30 days; and contractual limitations on a CLEC’s ability to provide soft dialtone at all could occur within the first 30 days.  
Furthermore, our approach in the proposed rule assumed that disconnection began immediately when the customer no longer received basic service (i.e., it covered what we now define as the “involuntary suspension” period and the “involuntary disconnection” period).  Under the provisionally adopted rule, the disconnection period begins after the 10-14 day suspension period, so an additional 30 days is not needed for the purpose of supplying a temporary buffer period.  Accordingly, in Section 3(A)(2) of the provisionally adopted rule, we remove the requirement that a LEC provide soft dialtone without exception for the first 30 days after disconnection, and instead allow removal (or no provisioning at all) of soft dialtone as soon as one of the exceptions occurs.  
Sections 3(A)(2)(a) and (b) state that a LEC need not provide soft dialtone if the LEC must install additional equipment or expend time or other resources to do so.  For example, a LEC may cease offering soft dialtone if it must purchase new equipment or obtain a block of new telephone numbers to support its other customers; the LEC is absolved of the obligation to perform maintenance or repair on a line or equipment that is devoted only to soft dialtone when maintenance or repair have costs; and the LEC is absolved of a requirement to provide soft dialtone if the LEC must pay another provider ongoing wholesale expenses.
  No commenter objects to these exceptions per se (as opposed to broader comments about the section as a whole or the need for additional exceptions).  However, because of pervasive concern that the exceptions might not cover certain conditions not explicitly listed in the rule, we have removed specific examples and left simply the generic target of the exceptions.  

Time Warner expresses concern that these exceptions do not adequately cover expenses it would incur to leave open a customer’s access to cable after telephone service is otherwise ended.  At the public hearing, Time Warner discussed two situations in particular.  First, it would be necessary for a customer to retain its interface device, a facility that Time Warner would otherwise divert to another customer.  In our view, Section 3(A)(2)(b) applies to Time Warner’s need to divert its interface device to other customers, if no other devices are available; however, only at that time may Time Warner end soft dialtone under this exception.  Another issue related to the interface device is that a customer could wish to return the box in order to obtain a rebate on the box, thereby removing the possibility of retaining soft dialtone at the premise.  We note that, because our rule only requires soft dialtone provision after an involuntary disconnection, this situation may be infrequent. Nonetheless, the customer’s desire to return the interface device is accommodated by Section 3(A)(2)(c), discussed later in this Order.  
Time Warner’s second concern is that, to provide access to only E9-1-1, it must send a technician to the premise to carry out a block on its facilities that will prohibit the customer from receiving video service.  Time Warner is concerned that this cost would not fall within the exceptions.
   In our view, this cost is not related to Time Warner’s telephone service.  It is not subject to this rule and indeed would not fall within the exceptions.  We decline to change this provision to accommodate non-telephone-related costs.  Thus, the provisionally adopted rule results in the possibility that a carrier will incur costs (unrelated to telephone service) in order to provide soft dialtone.  
We have added Section 3(A)(2)(c) in the provisionally adopted rule in response to comments made by AT&T and by the Colorado Students.  AT&T asserts that it may be impossible for a non-facilities based carrier to comply with the proposed rule.  A non-facilities-based carrier must contract with a facilities-based carrier to transport its traffic and perhaps to obtain a telephone number, and such a contract typically ends when a customer changes carriers.  Our exception in Section 3(A)(2)(b) already absolves a non-facilities base carrier from continuing E9-1-1 provisioning if a CLEC must pay its facilities-based carrier for transportation.  Section 3(A)(2)(c) resolves the circumstance when the CLEC technically or operationally cannot carry the E9-1-1 traffic regardless of price.  We would expect a CLEC to include, if at all possible, a term in its contract that allows it to provide soft dialtone.  Section 3(A)(2)(c) accommodates the eventuality that this is impossible.  The Colorado Students point to two additional circumstances when soft dialtone provisioning may be technically impossible, noting that to retain soft dialtone for an extended period, a cable provider would need to retain an interface device at a premise long after a new customer has moved into the residence.  They also note that, if the interface battery dies, the carrier could not reasonably provide soft dialtone.  Section 3(A)(2)(c) could help avoid situations such as these.
   

We have added Section 3(A)(2)(d) to the provisionally adopted rule in response to comments made at the public hearing.  A customer may not wish that E9-1-1 access be available on his or her disconnected phone.  For example, a customer may wish to return his or her cable interface device rather than retain it for the purpose of retaining soft dialtone.  Accordingly, Section 3(A)(2)(d) allows a customer to voluntarily relinquish soft dialtone.

Subsection 3(A)(2)(e) (formerly 3(B)(2)(c)) allows a LEC to remove soft dialtone if the LEC determines that the customer receives service to the public switched network by some means other than the line that was disconnected.  As a policy matter, this limiter is important in avoiding unnecessary duplication of service.  Time Warner comments that, when a number port to another carrier occurs, the original LEC should be permitted to cease soft dialtone immediately.  Verizon comments that it would require additional administrative systems to determine when this situation occurs, and that in any event the rule does not require that a carrier discontinue soft dialtone after the customer has obtained alternative service.  The OPA suggests removing this exception.  The OPA asserts that the exception would be difficult for LECs to enforce without breaching customer privacy and that, at any rate, there is no cost to retaining soft dialtone.  The OPA contends that this exception would frustrate the basic goal of the legislation, in that a customer with an alternative carrier might nonetheless find him/herself in need of E9-1-1 access.  The OPA cites power outages (when VoIP may not function) and wireless battery exhaustion or poor wireless coverage as times when the landline phone would be the only means of reaching E9-1-1.   

As a practical matter, we recognize that this provision is difficult to carry out because LECs have minimal means for determining whether a disconnected customer has other telecommunications service.  A number porting request is one such means, although number porting would presumably be limited to voluntary disconnects that are not subject to soft dialtone under the terms of the provisionally adopted rule.  Nonetheless, a LEC has the option of implementing this avenue if it wishes.  We certainly do not expect a LEC to breach a customer’s privacy to determine if an involuntarily disconnected customer has obtained alternative service.  We have retained this provision despite its limited applicability, because it is a valid exception as a policy matter, even if it is difficult to accomplish in practice.  As with many provisions of the rule, the fact that the result is not “perfect” should not deter us from implementing provisions that are useful or appropriate from a policy perspective.

Subsection 3(A)(2)(f) (formerly 3(B)(2)(c)) allows a LEC to remove soft dialtone if the LEC determines that the residence has been vacant for 60 days or more, when a line has been or is scheduled to be physically disconnected by an entity other than the LEC, or when the line is associated with a structure that has been destroyed.  We stated in the Notice of Rulemaking that indigent persons, or persons who simply notice a phone in the abandoned building, may need access to E9-1-1 in an emergency but the frequency of such need will be less than in an occupied building.  This exception also applies when a temporary building has been removed or a permanent building has been destroyed by fire.  Telephone lines occasionally remain in such circumstances, providing a target for intentional abuse or unintentional confusion.  

Verizon comments that checking for the presence of situations contained in this exception would require costly investigation.  We are well aware that it will be difficult for a LEC to make use of this exception.  Nonetheless, as we have discussed above, the fact that the result is not “perfect” should not deter us from implementing provisions that are useful or appropriate from a policy perspective, and we have retained this section in the provisionally adopted rule. 

Regarding all exceptions, Verizon and TAM point out that creating reasonable public expectation regarding E9-1-1 access after disconnection will be problematic.  If the public expects soft dialtone and it is removed through the operation of the exceptions, the public’s expectation is frustrated; alternatively, the operation of the exceptions may result in the public having no reasonable expectation of E9-1-1 availability.  The OPA disagrees, commenting that the public has no expectations now, allowing public outreach to deliver an appropriate message that customers will understand.  It is certainly true that a member of the public cannot be certain of whether any particular disconnected phone has soft dialtone capability.  Indeed, we are concerned that this fact will lead people to make non-emergency E9-1-1 calls simply to determine if they can be made.  Nonetheless, the law requires that we establish the best system possible; the fact that it may be less than perfect should not frustrate that goal.  Addition of Section 3(C)(3) will make educating the public easier, since it suggests an understandable message that “if dialtone is present, you can call 9-1-1.”     

c.
Effect of the Exceptions on Competitive Equity.  Verizon objects to the unequal impact the exceptions exert on different types of carriers.  Verizon points out that the exceptions would effectively exempt all CLECs that provide service through unbundled network elements or through resale, resulting in an unequal burden among carriers.  TAM urges the Commission to apply any soft dialtone requirements to all carriers equally.
   Verizon and TAM further point out that a customer should not be denied an important public safety feature simply by virtue of the type of carrier he or she chooses.

As is so often the case as we reach decisions in today’s telephone industry, we are faced with the conundrum that telephone carriers have different technologies, different market and commercial situations, and likely operate under different customer expectations.  We may attempt to treat all types of carriers identically, thereby creating a form of competitive equity but also creating unduly difficult or nonsensical requirements for some carriers.  Alternatively we may attempt to determine the most appropriate rules for each type of carrier, risking competitive inequity but creating the most effective and sensible approach to the goal at hand.  We choose the latter approach.  In our view, if soft dialtone provisioning results in an economic or contractual burden, the LEC should not be required to provide it.  We agree that CLECs will encounter these burdens more often than ILECs, leaving ILECs as the carriers that most often provide soft dialtone.  The alternative – to eliminate the exceptions – would create what could be considered a competitive inequity to the detriment of CLECs.  Perfect “fairness” is not attainable, and we choose an approach that acknowledges the different characteristics of each type of carrier.  

We are not overly troubled by the concern that some customers will be denied soft dialtone because they choose a CLEC rather than an ILEC for telephone service.  Customers make a choice between many features when they choose a carrier.  As one example discussed during the public hearing, a customer who chooses a VoIP carrier chooses to lose service when the power is out.  We do not believe these customers will find it surprising that soft dialtone is one more factor they must consider in their choice.

Neither are we overly troubled by the fact that ILECs may be required to incur the costs of providing soft dialtone while many CLECs will not.  We have limited these costs significantly.  Furthermore, as more closely regulated providers of last resort, ILECs bear a number of burdens that CLECs do not, while experiencing benefits that CLECs do not.
  We prefer to treat competitors similarly.  However, when we cannot, we will consider the benefits and risks of applying requirements differently and reach a balance that we consider appropriate.

d.
Section 3(A)(3) - Software Required.  In the Notice of Rulemaking, we commented that we do not intend for the exceptions to apply to the purchase or installation the software necessary to provide E9-1-1 access, as such software is usually not costly and is widely used in the industry.  Section 3(A)(3) states that the installation of necessary software is not considered an expense for the purpose of the exceptions included in 3(A)(2).  No commenter objects to this exception per se, and it remains unchanged in the provisionally adopted rule.

e.
Section 3(A)(4) - Customer with Inability to Pay.  Subsection 3(A)(4) remedies a situation that could inequitably result in similarly disadvantaged customers being treated differently.  As we discussed in our Notice of Rulemaking, if a customer is unable to pay for local exchange service, the customer might pay bills until unable to continue to do so, and then voluntarily request to be disconnected.  In this case, it is equitable to treat the customer as if he or she were involuntarily disconnected, for the purpose of soft dialtone provisioning.  Under subsection 3(A)(4), a customer who is eligible for Maine’s Lifeline program
 (whether or not the customer receives the Lifeline program), requests disconnection, and affirmatively asserts that he or she in unable to afford telephone service, may receive soft dialtone as if the customer were involuntarily disconnected.  

TAM comments that a carrier does not know if a customer is Lifeline eligible and hence could not comply with this requirement without considerable effort.  It was not our intent that the LEC take steps to guarantee that all customers in this circumstance receive soft dialtone.  Accordingly, we have revised the provisionally adopted rule to clarify that a carrier need not determine if these conditions exist, each time a customer asks to disconnect its telephone.  Rather, it is the customer’s responsibility to request that he or she retain soft dialtone because of inability to pay and to provide the information by the Rule.

3.
Section 3(B) – Voluntary and Involuntary Suspensions  

a.
Voluntary Suspension.  The proposed rule considered the terms for soft dialtone after the type of suspension that, in the provisionally adopted rule, we term a “voluntary suspension.”  We considered that voluntary suspensions are temporary, the customer will return to the premises, and the customer may pay the LEC to retain equipment, phone number, and service after the suspension concludes.  The common example of a voluntary suspension is seasonal cessation of service.  In our view, it is reasonable to retain soft dialtone during the period of voluntary suspension for both safety and efficiency reasons.  It is our understanding that some LECs retain limited access to the public switched network (e.g., access to the LEC’s business office) under these circumstances, because it is more efficient to do so than to remove it.  With this in mind, despite the fact that the customer is not present at the location for most or all of the suspension period, we believe that access to E9-1-1 should be retained during this suspended service.  Section 3(B) establishes that requirement and establishes the duration of soft dialtone provisioning to be the period of the voluntary suspension, as it is unlikely that a voluntary suspension would extend more than one year.
The proposed rule did not contain exceptions to avoid excessive expenses, as it did for disconnections.  Because a suspension is temporary and dialtone is generally retained, it seems unlikely that excessive expenses would occur with any frequency.  

b.
Involuntary Suspension.  As discussed in Section III(C) above, the provisionally adopted rule explicitly addresses the period of involuntary suspension that occurs immediately after a customer no longer receives basic service but before dialtone is removed altogether.  The rule requires that soft dialtone be provided during this period.  This new provision replaces the 30-day mandatory period contained in the proposed rule, with a period that is determined by the carrier.  In comments and during the public hearing, carriers appeared to feel that provisioning soft dialtone during this period would not be burdensome.  Because the carrier, through its own voluntary procedures, retains dialtone during this period, there is no reason that the exceptions must apply.    
4.
Section 3(C) - Other Soft Dialtone Provisions

The purpose of this Rule is to establish circumstances under which soft dialtone must be provided.  The rule should not limit a LEC’s ability to offer soft dialtone in additional circumstances, so long as the LEC observes appropriate efficiency and safety safeguards (established in Section 4 of the rule).  Accordingly, section 3(C) of the proposed rule allows a LEC to offer access to features in addition to E9-1-1 access when offering soft dialtone, and to provide soft dialtone for a period longer than the durations required by this rule.  

In the provisionally adopted rule, we have retained Sections 3(C)(1) and (2), with modifications to clarify the provisions and attain consistency with other, revised portions of the rule.  No commenters object to these provisions.  
We have added Section 3(C)(3) to the provisionally adopted rule in response to discussions at the public hearing.  These discussions focused on a basic policy approach that, if a customer picks up a phone and hears a dialtone, the customer expects to be able to dial 9-1-1.  We agree that customers likely have this expectation.  Accordingly, Section 3(C)(3) requires that, whenever dialtone is present, regardless of the reason, a LEC must provide E9-1-1 access.  Section 3(C)(2) applies in a variety of circumstances, including carriers’ practice of retaining dialtone between the time a resident voluntarily disconnects and a new resident takes service from a phone.
5.
Section 3(D) - Customer notification

Section 3(D) requires that the LEC provide written information to customers, in clear language, regarding the presence of soft dialtone.  The section allows the LEC flexibility as to when and how to provide this information.  The information could be in a bill insert, a separate mailing, or through electronic notification.  In the Notice of Rulemaking, we stated that this flexibility should be allowed because LECs interact with their customers in different ways and we wish to allow each LEC to provide the information in a manner most likely to reach individual customers and/or in the most efficient manner.  

As discussed earlier, Verizon and TAM point out that creating reasonable public expectation regarding E9-1-1 access after disconnection will be problematic.  If the public expects soft dialtone and it is removed through the operation of the exceptions, the public’s expectation is frustrated; alternatively, the operation of the exceptions may result in the public having no reasonable expectation of E9-1-1 availability.  

The OPA asserts that a customer education campaign is needed with two clear messages: first, that soft dialtone is available on most telephone lines and second, that there is no guarantee that it will work on all lines. The OPA comments that, because the public generally has no expectation of soft dialtone now, it will be possible to provide an accurate and understandable message.  TAM comments that, to the extent outreach is needed, it should be carried out and paid for by the Bureau, which is already tasked with E9-1-1 functionality.  

The rulemaking process did not provide us with any additional ideas regarding how best to inform customers of E9-1-1 capabilities after disconnection.  The Bureau’s ability to reach all customers in the State is more limited than the LECs’, who provide written information to customers in advertisements, before supplying service, and through bills.  Thus, we have retained the proposed rule’s approach of requiring LECs to notify customers of soft dialtone’s presence.  We have revised the language to require “periodic” notification, to avoid the proposed rule’s apparent directive to notify a customer immediately before disconnection.  We expect LECs to provide some sort of written material at least annually, and leave it to each LEC to decide the most efficient and effective means of doing so. 

E.
Section 4 - ALI DATABASE AND OTHER 9-1-1 REQUIREMENTS


Section 4 establishes procedures that each LEC must follow when interacting with the statewide E9-1-1 database. 

As we noted in our Notice of Rulemaking, historically, soft dialtone provision has varied from LEC to LEC.  Some LECs retain soft dialtone when a customer moves to easily facilitate service reconnection when a new customer requests service.  E9-1-1 calls are occasionally made from these facilities.  Sometimes a database record exists for the calling party, other times it does not.  To ensure that soft dialtone calls are treated in the safest manner possible, in 2002 the ESCB issued a preferred policy for treatment of its soft dialtone database records and associated procedures.  Currently, LECs follow this policy to varying degrees.  Establishing consistent procedures for treatment of soft dialtone records supporting calls to the E9-1-1 system maximizes the safety and efficiency of soft dialtone service.  Section 4 establishes these consistent procedures.  

Section 4 establishes procedures that ensure that each soft dialtone location has a corresponding record on the E9-1-1 database (the ALI database) and that these records are identifiable to PSAP responders as soft dialtone records.  The procedures result in efficient use of the ALI database, thereby avoiding unnecessary costs of maintaining excessive records.  Efficiency is accomplished by ensuring that database records do not proliferate unnecessarily and that all records are clearly identifiable.  In addition, the procedures ensure safe treatment of soft dialtone calls by allowing PSAP call taker to quickly recognize that an incoming call is from a soft dialtone location and to respond appropriately. 

1.
Section 4(A) - General Provisions

Sections 4(A)(1) and (2) specify that each soft dialtone location must have a corresponding soft dialtone ALI database record, and that the record must be removed when the soft dialtone service is removed.
  These provisions ensure that a PSAP responder always knows the location of a call,
 but records on the database do not proliferate unnecessarily.  
Section 4(A)(3) requires that soft dialtone records resulting be uniquely identifiable by their telephone number, but allows each LEC to determine how to define the unique numbers.  This provision helps to ensure that a PSAP call taker recognizes that the location is a soft dialtone location and treats the call appropriately. We have revised the provisionally adopted rule to accommodate our changes to the types soft dialtone circumstances.  Unique numbering is required only for soft dialtone resulting from involuntary disconnection of optional provision; in the case of temporary suspensions, the original number may be retained on the database.  

Section 4(A)(4) requires that any calls made to a soft dialtone location are not directed to that location, but instead are re-directed to a recorded message that informs the caller that the number is a soft dialtone number (i.e., that are redirected through an “intercept process”).  This provision improves the safe use of soft dialtone by ensuring that other callers do not mistakenly believe that they are calling an active telephone number when, in fact, the number is not reachable by incoming callers.  We have revised the provisionally adopted rule to accommodate our changes to the types soft dialtone circumstances.  Redirection need only occur when the soft dialtone is a result of an involuntary disconnection or an involuntary or voluntary suspension.   

Overall, TAM and Verizon comment that the requirements associated with interacting with the ALI database, along with the other requirements of the rule, create administrative costs for the LECs.  They also note problems associated with retaining excess phone numbers for soft dialtone numbers.  Overall, the OPA comments that costs to implement soft dialtone are de minimis.  Despite their concerns about costs, commenters do not suggest specific changes to the database functions per se.  We have made no overall changes to the requirements of Section 4(A), but as noted above, have addressed the appropriate treatment of each type of soft dialtone situation.  

2.
Section 4(B) - Record Formats

Section 4(B) establishes certain contents of the soft dialtone records on the ALI database.  The provisions further ensure that a PSAP call taker recognizes that the location is a soft dialtone location.  They also provide a useful reminder to the call taker as to how he or she should respond to the call.  For example, the call taker will be informed that the 9-1-1 caller cannot be called back, so the call taker might make a decision to keep the caller on the line until responders arrive on scene.  In addition to providing information to the call taker regarding the premise from which the call was placed, this provision will aid the Bureau and LECs in auditing compliance with this Chapter.  Commenters did not suggest specific changes to the requirements of this section.  As with Section 4(A), we have revised this section to address the appropriate treatment of each type of soft dialtone situation. 
3.
Section 4(C) - Annual Audit

Section 4(C) expands upon annual ALI database auditing procedures that are established in Chapter 2 of the Bureau’s rules, by specifying audit procedures for soft dialtone records.  The provisions require a LEC to verify that all soft dialtone records correspond to existing soft dialtone locations and remove those that do not, remove soft dialtone and soft dialtone records that have exceeded the one-year duration requirements established in the Chapter, and verify that the unique telephone numbering system is operable.  The section requires that a LEC report total numbers of soft dialtone records to the Bureau within 30 days of completing the audit required by Chapter 2.  These procedures contribute to efficient use of the ALI database by ensuring that records do not proliferate unnecessarily.  We have revised the section to accommodate the appropriate treatment of each type of soft dialtone situation.
Verizon asserts that the requirement to remove inactive records would be burdensome, requiring such activities as manual examination of living units to determine vacancy.  TAM contends that the Bureau is best suited to carry out the database audit, in that it can detect duplicate records and inform carriers when this occurs.  Portions of Verizon’s concerns are unfounded – the rule does not require the LEC to actively find each instance in which an exception occurs but simply to use the exceptions when useful to do so within its own procedures.  This provision of the rule simply requires each carrier to keep its records up-to-date vis a vis the E9-1-1 database, a procedure that we expect them to follow today.  Thus, we retain this provision in the provisionally adopted rule.    

TAM contends that the cost a LEC incurs to carry out auditing, and for that matter any other soft dialtone costs, should be paid for by the Bureau through a reimbursement process.  TAM points out that the Bureau currently reimburses ILECs for costs associated with developing and maintaining the E9-1-1 database, pursuant to 25 M.R.S.A. § 2927(3)(A).  According to TAM, the obligations to support 9-1-1 are separate and distinct from LECs’ obligations to provide telephone service, and their costs are not and should not be included in rates.  We note that, under the terms of current statute, the Bureau reimburses the ILECs (with the exclusion of Verizon, which retains an E9-1-1 contract with the Bureau) 1 cent per line, per month, for the ILECs’ 9-1-1 related costs. This amount was recently increased with the promulgation of Chapter 2 of the Bureau’s rules.

We decline to implement TAM’s reimbursement proposal through this rule.  The provisionally adopted rules limit the costs that a LEC will incur under its terms, making the question of reimbursement relatively unimportant.  It is our current view that these costs are, indeed, a telephone carrier’s responsibility.  Should the Legislature disagree, they may say so during their review of the rule.  Regardless of any legislative outcome, if TAM petitions us to recover costs associated with soft dialtone through the Bureau’s current reimbursement procedures, we would require the carriers to demonstrate why the current 1 cent-per-line rate is inadequate to accommodate soft dialtone costs.  
F.
WAIVER

Section 5 allows a utility to request a waiver from portions of this Chapter.  Consistent with waiver provisions contained in other Commission rules, this provision allows the Commission to grant waivers for good cause, when the waiver is not inconsistent with the purposes of the Chapter or Maine statute.  

The Colorado Students suggest that the Commission “reduce uncertainty and promote transparency” by elaborating on the circumstances that constitute good cause (e.g., costs issues, including a cost threshold, or liability concerns) and by setting forth the procedural requirements to obtain a waiver.  The Students cite examples of situations that may require a carrier to request a waiver.  Although we discussed these examples in Sections IV(D)(2)(b) of this Order and are inclined to think the rule accommodates them adequately, nonetheless we agree that there may be unanticipated circumstances that are not adequately address by the exceptions in the provisionally adopted rule.  Some of the Commission’s rules contain guidelines that govern a utility’s ability to request an action, and some set forth procedures for utility requests.  However, the waiver provision included in all of our rules is intended to serve a more general purpose, in that it allows us to accommodate unexpected outcomes or circumstances.  As such, the provision is intentionally flexible.  In our view, because mandatory soft dialtone provisioning is a new requirement, we cannot adequately determine the guidelines by which we would make findings on waiver requests.  Thus, we decline to add such guidelines and retain the waiver provision as it was worded in the proposed rule and is generally worded in all of our rules.    
G.
LIABILITY

P.L. 2007, ch. 226 requires the Commission to consider the liability of telephone service providers with respect to the E9-1-1 access-only provisioning.  The ILECs are concerned that, as a result of requirements to support soft dialtone, a LEC will incur liability for which it is not adequately protected through existing law, including terms contained in Title 25 of Maine law.  Specifically, 25 M.R.S.A. § 2930 states:

§2930. Immunity

 1.  Governmental entity. Subject to all the limitations and exceptions provided under the Maine Tort Claims Act, Title 14, chapter 741, a government entity is immune from tort liability for property damages, bodily injury or death resulting from acts or omissions occurring in developing, establishing, implementing, maintaining or operating the E9-1-1 system.

2.  Telecommunications providers. A telecommunications provider assisting in the implementation and operation of the statewide E9-1-1 system, including, but not limited to, the development and maintenance of the network, the development and maintenance of any databases and the processing of calls, is subject to tort liability:

A. 
For property damages, bodily injury or death resulting from any defect in the E9-1-1 system or inadequacy in the provision of E9-1-1 service caused by the telecommunications provider's negligent acts or omissions in developing, establishing, implementing, maintaining or operating the E9-1-1 system, up to a maximum amount for any and all claims arising out of a single occurrence not to exceed $300,000 or the dollar amount that appears in Title 14, section 8105, subsection 1, whichever is greater; and    

 B.  For property damages, bodily injury or death resulting from any defect in the E9-1-1 system or inadequacy in the provision of E9-1-1 service caused by the telecommunications provider's intentional, willful or reckless acts or omissions in developing, establishing, implementing, maintaining or operating the E9-1-1 system, without limitation on the amount.  

For purposes of this subsection, the term "telecommunications provider" means a local exchange carrier, a commercial mobile radio service provider, as defined in United States Code, Title 47, Section 332(d), an employee of a local exchange carrier or commercial mobile radio service provider acting within the scope of the employee's employment, or an agent of a local exchange carrier or commercial mobile radio service provider acting within the scope of the agent's agency.

It is our view
 that liability protection must be addressed in law, not within a Commission rule.  Thus, we did not include this topic in the proposed rule, but we sought comments that would assist us in discussing with the Legislature appropriate statutory changes.

The OPA supports a legislative provision that would provide liability protection, “provided that soft dialtone service is expanded as recommended by the Public Advocate.”  The OPA feels that, if soft dialtone is limited as it is in the rule, expanded liability protection is “less important.” 

TAM expresses serious concern that current statutory language does not protect ILECs from allegations of negligence and potentially significant penalties under a variety of situations that are related to soft dialtone. Verizon concurs with these concerns.  TAM cites a number of circumstances to make its point.  The fundamental problem that TAM describes is the difficulty in differentiating between supporting the E9-1-1 system, the public switched network, and soft dialtone.  Indeed the statute quoted above refers specifically to “developing, establishing, implementing, maintaining or operating the E9-1-1 system.”  TAM proposes that the Commission, as part of the rule, find that “developing, establishing, implementing, maintaining or operating the E9-1-1 system” shall include “any and all actions of communications providers undertaken in support or furtherance of Soft Dial Tone, including but not limited to maintaining and updating E-9-1-1 databases and the maintenance of facilities to a premises where E-9-1-1 access is available.”  We have no objection to including such a clarification where it is appropriate.  We are not convinced that the current language would not be found to include these functions, but we understand TAM’s concern over possible uncertainty.  We do not, however, believe that the rule is the proper place to interpret liability statute.  The Legislature must do that.  We will, in our reporting to the Legislature, state our view that it is reasonable to revise the language in Title 25 with language similar to that provided by TAM.   

Accordingly we

ORDER


1.
That the attached rule, Chapter 3 – Provision of Enhanced 9-1-1 Access-only, is hereby adopted;


2.
That the Administrative Director shall file the provisionally adopted rule and related materials with the Secretary of State and to the Executive Director of the Legislative Council (20 copies); and


3.
That the Administrative Director shall notify the following of this Order:

a. All persons who commented in this rulemaking; and 

b.
All persons who have filed with the Commission within the past year a written request for Notice of Rulemaking.

Dated at Augusta, Maine, this 18th day of December, 2007.

BY ORDER OF THE COMMISSION

_______________________________

Karen Geraghty

Administrative Director

COMMISSIONERS VOTING FOR:  
Adams
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Vafiades
                          

� The statute requires the Public Utilities Commission, Emergency Services Communication Bureau (Bureau) to develop the provisional rule.  The Bureau is a division within the Commission.  In this Order, we will use the term “Commission” to refer to the Commission and to the Bureau within the Commission.


� At this time, so-called non-nomadic VoIP providers are certified as CLECs in Maine, so the terms of the rule apply to these carriers.  Federal regulations require all VoIP providers to provide access to E9-1-1.  However, jurisdictional authority over VoIP providers is currently a widely-debated topic across the nation.  Because these VoIP providers are CLECs, we need not consider unique jurisdictional issues as they relate to this rule.


� We realize that some would not consider this practice by a customer to be an “abuse.”


� Because we remove Section 3(A) from the proposed rule, all remaining sections are renumbered.


� For example, access rates, UNE charges, or other wholesale charges.





� The Colorado Students note that, if a cable provider must incur the cost to visit the premise to carry out a block of full services during a relatively short period, the carrier is more likely to fully disconnect all portions of the customer’s service (including soft dialtone) immediately (rather than allow what we now define as an “involuntary suspension”).  This would result in faster removal of soft dialtone than would otherwise happen. 


� The Colorado Students’ comments are in relation to circumstances when a carrier may request a waiver pursuant to Section 5; the waiver provision is discussed later in this Order.  


� TAM objects to the apparent removal of VoIP carriers from the terms of the rules.  We note that we do not explicitly include or exclude VoIP providers; digital VoIP carriers in Maine are registered CLECs and will be subject to this rule.     


� Examples include the receipt of Universal Service Funds and a certain degree of rate relief when necessary.





� The Lifeline program is established by federal and state law, and is implemented pursuant to Chapter 294 of the Commission’s rules.


� When a soft dialtone record is removed because active local exchange service is restored, an ALI database record is created through normal database procedures described in Chapter 2 of the Commission rules.





� We note that, for approximately one day when a new E9-1-1 record is being created, a call to 9-1-1 will not provide the caller’s location to the PSAP responder.  This situation occurs regardless of soft dialtone and cannot be avoided.





� This view was also expressed during discussions with the Legislature.





