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REISHUS, Chairman; VAFIADES and CASHMAN, Commissioners

I.
SUMMARY


Through this Order, we adopt amendments to our standard offer rule (Chapter 301) to implement recently enacted legislation that allows for consumer-owned transmission and distribution utilities (COUs)
 to aggregate their load for the purpose of providing standard offer service to customers within their service territories.  We also amend the standard offer rule to clarify the Commission’s authority with respect to its financial security provisions in light of the current financial and credit market circumstances. 

II.
BACKGROUND


During the 2008 session, the Legislature enacted an Act To Authorize Load Aggregation for Consumer-owned Electric Utilities (Act).  P.L. 2007, ch 481.   Section 2 of the Act (codified at 35-A M.R.S.A. § 3202(7)) states:


The commission may authorize a consumer-owned transmission and distribution utility to aggregate its load for the purpose of purchasing generation services on behalf of its customers. The commission shall adopt rules to implement the provisions of this subsection. The rules must specify the process and requirements for a consumer-owned transmission and distribution utility to obtain approval under this subsection and allowable exceptions under which customers of consumer-owned transmission and distribution utilities that have received such approval may continue to purchase generation services directly from competitive electricity providers. 

This section specifies that the required rules are routine technical rules.


To obtain information and viewpoints of interested persons in implementing the Act, the Commission initiated an Inquiry.  Inquiry into Consumer-owned Utilities Load Aggregation, Docket No. 2008-250 (June 23, 2008).  The Notice of Inquiry (NOI) asked interested parties to address a variety of issues raised by the Act.  Many of these issues were premised on a possible interpretation of the Act as allowing for elimination of retail choice for certain customers and requiring those customers to take service from the COU or a provider chosen by a COU.  In response to the NOI, the Commission received comments from the following: Dirigo Electric Cooperative (Dirigo),
 Central Maine Power Company (CMP), Bangor Hydro-Electric Company (BHE), 
 Constellation Energy Group (CEG), and Integrys Energy Services (IES).
 


In its comments, Dirigo stated that it did not view the purpose of the Act as allowing for the elimination of retail choice for customers within COU service territories.  Instead, Dirigo commented that the purpose of the Act is to allow for load aggregation that would provide predictable load by limiting customer migration risk.  Dirigo clarified that a load aggregation would constitute COU standard offer service and, as occurs currently, all customers would have an opportunity to “opt-out” of standard offer service and take service from a competitive electricity provider (CEP).  In addition, there would be provisions for new customers and former CEP customers to be served as part of the aggregation.  However, the pricing could be different for customers that take service after the initiation of the aggregation (e.g., prices based on the then current market prices).  Thus, all customers will have access to standard offer service as required by 35-A M.R.S.A. § 3212.

III.
RULEMAKING PROCESS


We agreed with Dirigo’s Inquiry comments that the language of the Act is consistent with its proposal to limit migration risk associated with COU provision of standard offer service.  Accordingly, on December 2, 2008, we issued a Notice of Rulemaking and a proposed rule that would add a new section our standard offer rule (Chapter 301) governing COU standard offer load aggregation.  The proposed new section was generally consistent with Dirigo’s comments presented in response to the NOI.


The proposed rule also contained a modification to the security and credit provisions of the rule.  In light of the current situation with the financial and credit markets, the proposed rule contained language to clarify the Commission’s flexibility to determine whether corporate guarantees will be an acceptable means to satisfy the standard offer’s financial security requirements.
  


Consistent with rulemaking procedures, the Commission provided interested persons with the opportunity to provide written and oral comments on the proposed rule.  Dirigo submitted comments on the proposed rule.
III.
PROPOSED RULE PROVISIONS

A. Consumer-Owned Utilities (Section 10)
As stated above, in this rulemaking we add a new section to the rule (section 10) that would govern COU standard offer load aggregations.

1.
Standard Offer Aggregation (Section 10(A))



This provision explicitly allows COUs to aggregate its load for purposes of providing standard offer load aggregation service.  Consistent with the primary purpose of standard offer service, the subsection requires that the load aggregation must provide for service to all customers that are not taking service from a CEP.  No one commented on this provision and it is unchanged from the proposed rule.  

2. Service Provider (Section 10(B))

Consistent with current law, 35-A M.R.S.A. §§ 3207, 3212(6), this subsection specifies that COUs may either arrange for a retail provider or may be the retail provider of standard offer load aggregation service.
  The provision also specifies that the COU must choose either a wholesale or retail provider through a competitive bid process.  Dirigo commented that COUs should be able to serve all or a portion of its load with its own generation or with a power purchase contract with a generator without conducting a bid process.  We agree and have added clarifying language to the rule. 
3. Establishment (Section 10(C))

Because of the potential significant impact on customers within a COU service territory, this provision provides that a COU may only establish a standard offer load aggregation through a vote of its governing board.  No one commented on this provision and it is unchanged from the proposed rule.  
4. Maximum Term (Section 10(D))
Subsection D limits the term of a standard offer load aggregation to five years, unless the Commission authorizes a longer term.  A maximum term appears appropriate so customers can periodically consider service from the competitive market.  The amended rule allows for the Commission to authorize a term longer than five years if circumstances so justify.  For example, Dirigo stated in its Inquiry comments that load aggregation could facilitate service from a newly constructed generating facility that requires a stable revenue stream.  Under such a circumstance, a term longer than five years may be justified. 

Dirigo commented on the proposed rule that a term longer than 5 years should be allowed if authorized by the governing board of the COU, rather than requiring PUC approval.  We have not included Dirigo’s suggested language.  Until there is some experience with COU load aggregations, the Commission should retain authority to ensure that aggregations are not unnecessarily restricting the ability of customers to access the competitive market.  As mentioned above, Dirigo’s example of a newly constructed generation facility would appear to be a circumstance that would justify a longer aggregation period.     
5. Customer Opt-Out (Section 10(E))

As discussed above, all customers may choose not to take load aggregation standard offer service.  Subsection E specifies that customers may opt-out of the service by providing notice to the COU at least thirty days prior to the initiation service.  The thirty-day notice requirement is proposed to balance the interests of customers in being able to consider current market circumstances and the interests of suppliers in load certainty prior to committing to supply or supply hedges.  We note that there is no requirement that the COU provide notice of the actual load aggregation prices in advance.  In addition, subsection E requires the load aggregation to provide for service to customers that have opted-out and subsequently default to standard offer service, but states that there could be alternative pricing for such customers.  This assures that all customers that are without CEP service are served by standard offer service.  No one commented on this provision and it is unchanged from the proposed rule.  

6. Migration Restriction (Section 10(F))
Subsection F provides that a COU standard offer load aggregation may require customers that do not opt-out from leaving the service for a pre-specified term.  As stated above, this ability to limit migration is at the core of the COU’s proposal to aggregate load pursuant to the Act.  No one commented on this provision and it is unchanged from the proposed rule.  

7. Pre-Existing Contracts (Section 10(G))
Consistent the proposal in Dirigo’s Inquiry comments, subsection G states that customers with pre-existing CEP contracts may take service at aggregation prices at the time the contract terminates if notice is provided to the utility at least thirty days prior to the initiation of load aggregation service.  The provision specifies that the load aggregation may contain alternative pricing (such as market-based prices) for customers with pre-existing CEP contracts that do not provide the required notice and default onto standard offer service.  No one commented on this provision and it is unchanged from the proposed rule.  

8. New Customers and Load Expansions (Section 10(H))

Subsection H requires a standard offer load aggregation to provide service to new customers in the service territory after the initiation of the load aggregation service, but specifies that the load aggregation may have alternative pricing for new load from medium and large non-residential customers and load expansions above a pre-specified level.  This provision would reduce the supplier’s risk of unexpected significant new load that should result in lower standard offer prices.  No one commented on this provision and it is unchanged from the proposed rule.  

9. Customer Notification (Section 10(I))

Subsection I contains requirements for COUs to provide customer notification of the standard offer load aggregation.  Under the rule, COUs are required to provide notice to customers at least 90 days, and no greater than 120, days from the initiation of service, giving customers sufficient time to consider options reasonably in advance of when a decision is necessary.  The subsection also specifies the minimum information that must be contained the notice.  No one commented on this provision and it is unchanged from the proposed rule.  

10. Commission Notification (Section 10(J))

Subsection J requires COUs to notify the Commission of the establishment of a standard offer load aggregation 90 days prior to the initiation of service.  This provision would allow for the Commission to monitor the implementation of load aggregations.  No one commented on this provision and it is unchanged from the proposed rule.  

11. Consolidated Load (Section 10(K))

Subsection K clarifies that COUs may consolidate their loads for purposes of standard offer load aggregation.  No one commented on this provision and it is unchanged from the proposed rule.  

B.
Financial Security (Section 3(B)(3))

As mentioned above, we take the opportunity provided by reopening the standard offer rule to consider whether modifications to the security and credit provisions of the current should be made in light of the current situation with the financial and credit markets.  Section 3(B)(3) states that a standard offer provider may satisfy its financial security requirements through a letter of credit, cash, or a corporate guarantee.  Although the provision specifies that the Commission may “limit” the amount of financial security that may be satisfied through a corporate guarantee, there could be a question of whether the rule would allow for a Commission determination that guarantees would not be acceptable security.  Recent events in the financial markets require that the Commission have the flexibility to determine what types of security will be acceptable.  Accordingly, language has been added to the rule that clarifies the Commission’s flexibility to determine whether corporate guarantees will be an acceptable means to satisfy the standard offer’s financial security requirements.  No one commented on this provision and it is unchanged from the proposed rule.  

Accordingly, we

O R D E R

1.
That the amendments to Chapter 301, Standard Offer Service, are hereby adopted;

2.
That the Administrative Director shall file the adopted rule and related materials with the Secretary of State;
3.
That the Administrative Director shall notify the following of this rulemaking proceeding:

a.
all transmission and distribution utilities in the State;

b.
all licensed competitive electricity providers;

c.
all persons who filed comments in the Inquiry proceeding, Inquiry into Consumer-owned Utilities Load Aggregation (Docket No. 2008-250); and 

f.
all persons who have filed with the Commission within the past year a written request for notice of rulemakings;

4.
That the Administrative Director shall send copies of this Order and the attached amended rule to the Executive Director of the Legislative Council, 115 State House Station, Augusta, Maine  04333-0115 (20 copies).

Dated at Augusta, Maine, this 17th day of March, 2009.

BY ORDER OF THE COMMISSION

_______________________________

Karen Geraghty

Administrative Director

COMMISSIONERS VOTING FOR:
Reishus



Vafiades


Cashman

� COUs are utilities that are municipally owned or municipal departments, districts, or customer cooperatives.





� Dirigo members are the State’s COUs.  These are: Eastern Maine Electric Cooperative, Fox Islands Electric Cooperative, Houlton Water Company, Isle au Haut Electric Power Company, Kennebunk Light and Power District, Madison Electric Works, Swans Island Electric Cooperative, and Van Buren Light and Power District.





� The comments of CMP and BHE focused on possible concerns related to COU load aggregation on their metering, billing and load settlement obligations under ISO-NE rules.  The COU load aggregation issues addressed in this rulemaking proceeding do not appear to result in any structural changes that would directly impact the utilities’ ISO-NE obligations and the concerns raised by CMP and BHE are thus outside the scope of this proceeding.  To the extent there are metering, billing and load settlement issues that can not resolved among CMP and BHE and the COUs, the matter can be brought to the Commission for resolution in a separate proceeding.





� CEG and IES generally commented that the Act should not be viewed as allowing for the elimination of retail choice for any customer, and that COU load aggregation should be voluntary for all customers.  As discussed below, the rules we adopt in this proceeding do not eliminate retail choice for any customers.


� The proposed rule also updated the references in section 4 of the rule to our credit and collections rules by deleting the references to Chapters 81 and 86, and replacing them with a reference to Chapter 815 (the current rule governing credit and collection for electricity customers).  





� We also add a definition of consumer-owned transmission and distribution utilities to the definitions section (section 1(B)(3)) that is consistent with the statutory definition in 35-A M.R.S.A. § 3201(6).





� In the event a COU decides to be a retail provider of electricity service, the statutory definitions in the Restructuring Act indicate that it would need to obtain a CEP license from the Commission pursuant to 35-A M.R.S.A. § 3203.  A CEP is defined in part as “…any other entity selling electricity to the public at retail,” 35-A M.R.S.A. § 3201(5), and an “entity” is defined as a “person or organization, including but not limited to any political, governmental, quasi-governmental, corporate, business, professional, trade, agricultural, cooperative, for-profit or nonprofit organization,” 35-A M.R.S.A. § 3201(9).  The plain language of these definitions indicates that a COU that provides retail electricity is a CEP under Maine law.





