AFSCME

ARTICLE 51

Union Security

1. Selection of Fee

Any employee covered by this Agreement shall, as a condition of employment, be required to choose from the options of membership in AFSCME Council 93 or payment to AFSCME Council 93 of a service fee equal to their pro-rata share of the costs to AFSCME Council 93 that are germane to collective bargaining and contract administration as defined by law.  The amount of the fee charged to certain employees hired prior to April 4, 2005, who were not members of AFSCME Council 93 on that date, will be capped for approximately the first year of the contract, as provided under the subsection titled "Calculation of Service Fee."

 Employees shall be required to (a) sign a written payroll deduction authorization form authorizing deduction from their pay of the membership dues or service fee, or (b) tender the amount of the service fee due to the union, or (c) indicate in writing their religious objection to such fee and make contributions at least equal in amount to the service fee to a non-religious charitable organization mutually agreed upon by the employee so objecting and the Union. Employees choosing (b) or (c) shall make payments within ten (10) days after each payday. 

The obligation to pay fees or dues shall become effective as follows:

a. For employees first hired after December 1, 2004, the payment obligation shall be effective at the start of the pay period commencing closest to but not earlier than the thirtieth day after the end of their initial six months of probation; 

b. For all other employees, the period commencing closest to but not earlier than July 1, 2005. This obligation shall be implemented simultaneously with the salary increase scheduled for July 2005.




2.  Calculation of Service Fee

AFSCME Council 93 shall determine the amount of the service fee to be charged to non-members, consistent with both applicable law and this Article and shall certify to the State the amount of the service fee. 

Until the start of each employee’s pay period commencing closest to but no earlier than July 1, 2006, the amount of the fee charged to employees (a) last hired prior to April 4, 2005; (b) who were neither members of AFSCME Council 93 nor agency fee payers as of that date; (c) who have continued in that status since then; and (d) who choose not to join AFSCME Council 93; shall be capped at fifty percent of the otherwise-applicable service fee.  

The service fee paid by part-time employees shall bear the same ratio to part-time dues as the fee paid by full time employees bears to the dues amount paid by full time employees. 

3. Change of Status

Any employee may eliminate their payroll deduction for AFSCME Council 93 membership or for the service fee at any time by providing written notice to the employee’s payroll officer at least one pay period in advance of the change.

Employees may change their payroll deduction options regarding AFSCME Council 93 membership or service fee status during the months of June and December. The right to join AFSCME Council 93 shall be determined by the Union’s own Constitution and Bylaws. Employees may otherwise change their status with regard to membership in AFSCME Council 93 or service fee payer status at any time. Employees who are members of AFSCME Council 93 may resign their membership at any time and revert to payment of the service fee described above or terminate payroll deduction and tender the required service fee or dues directly to AFSCME Council 93. 

4.  Payments and Deductions

It shall be the sole responsibility of AFSCME Council 93 to collect its dues or service fees and to verify contributions made in lieu of service fees. No payroll deduction of service fees shall be made from workers’ compensation benefits or for any payroll period in which earnings received are insufficient to cover the amount of the deduction, nor shall such deductions be made from subsequent payrolls to retroactively cover the period in question. Employees shall not be penalized for failing to pay service fees for any such pay period(s).

5.  Notice and Audit

AFSCME Council 93 shall calculate the amount of the fee after the close of its annual audit, based on the expenditures reflected in the most recent available audited records. That calculation shall also be audited to verify that the union's records have actually been audited; have been correctly reproduced from the audit report, and that the union has performed any mathematical adjustments correctly, and for any other purpose required by law. The fee will be effective on a pay date least 30 days after the notice described below has been mailed to members of the bargaining unit, or provided to newly eligible employees. 

Once the audit is complete, AFSCME Council 93 shall prepare a notice, consistent with applicable law, to all employees covered by this Agreement. Such notice shall be updated annually and shall explain the choices and indicate that the sums determined to be the service fee were audited by an independent auditor based on the union's financial records for its most recent fiscal year. The notices shall include all information required by applicable law, including at a minimum, the major categories of expenses, as reflected in the audit; whether each expense will be included in the service fee; the identity of the auditor(s); and the opinion of each audit, including the opinion included in any adjusted audit(s). The State agrees to distribute this notice and dues deduction forms, provided by AFSCME Council 93, to new employees at the time they are hired. AFSCME Council 93 shall provide notices required by law to all current bargaining unit employees.  Any change in the amount of the service fee to be deducted shall be certified to the Director of the Bureau of Employee Relations by the Treasurer of AFSCME Council 93 at least thirty (30) days in advance of the change.  

6.  Religious Objectors

In the event that any employee covered hereby is a member of and adheres to a bona fide religion, body or sect, which has historically held conscientious objections to financially support public employee organizations or labor organizations, that employee shall have the right to refuse to make service fee payments; provided, however, that said right to refuse shall continue only so long as the employee makes contributions at least equal in amount to the service fee to a non-religious charitable organization mutually agreed upon by the employee so refusing and the Union. Part-time employees’ contributions to non-religious charitable organizations shall coincide in amount with the payments of those part-time employees paying the service fee. AFSCME Council 93 shall not unreasonably deny the choice of such non-religious charitable organization suggested by the employee. 

7.  Disputes

The amount of the service fee shall be subject to review pursuant to the American Arbitration Association’s Rules for Impartial Determination of Union Fees. Pending resolution of any such dispute, the disputed amount of fees shall be placed in an interest-bearing escrow account. AFSCME Council 93 shall pay for any maintenance fees associated with such escrow accounts. The State shall not be liable for any fees, costs, damages, expenses, or any other form of liability involved with regard to such escrow accounts. 


AFSCME Council 93 is solely responsible for payment of the fee charged by AAA for the cost of providing necessary administrative services. The arbitrator will be compensated by AFSCME Council 93, in accordance with the per-diem rate currently on file for that arbitrator with the AAA, and shall be reimbursed for expenses by AFSCME Council 93. Attorneys' fees, witness fees, and other expenses shall be borne by the respective parties. No fees, costs, damages, expenses, or other form of liability involved with regard to arbitration shall be borne by the State.

In the event a dispute under this Article is submitted to arbitration, the arbitrator shall have no power or authority to order the State to pay such service fee on behalf of any employee. If the arbitrator decides that an employee has failed to pay or authorize the payment of the service fee in accordance with this Article, the only remedy shall be the termination of the employment of such employee if the employee refused to pay or authorize payment of the required service fee and the State complied with the adverse employment action procedure described below.

8.  Failure to Pay Fee

It shall be the sole obligation of AFSCME Council 93 to certify to the State the name of each employee who has not paid his or her service fee or who has not made a contribution in lieu of a service fee and who, in the case of employees who are actively challenging the amount of the fee or the procedures implemented pursuant to this article, are not paying the disputed amount into the interest-bearing escrow account established by the union. AFSCME Council 93 agrees to cooperate in any State investigation performed due to or in reliance upon each statement. 

The Discipline article does not apply to employees who have not complied with this Article. The following procedure shall apply. On the first occasion the State determines, after an opportunity to investigate, that an employee failed to comply with this Article, the State shall provide the employee with notice of a finding of a violation of this Article and afford that employee a 30-day period to comply fully with this Article, paying all arrears due. Should the employee fail to timely correct this deficiency or should the employee be subsequently found by the State as failing to comply with this Article, the employee shall be provided with a notice of proposed dismissal. The employee will be afforded an opportunity to meet with the appointing authority or his/her representative prior to the action proposed. The employee will be entitled to have a Union representative or steward present. At that meeting, the appointing authority or his/her designee will give the employee an explanation of the employer’s evidence against the employee (if that has not already been provided) and offer the employee an opportunity to respond. Any employee who has not timely complied with the obligations of this Article must be dismissed.  A dismissal in compliance with this Article may not be challenged through the Grievance Procedure article of this agreement.    

9.  Indemnification

AFSCME Council 93 agrees that it shall indemnify, defend, reimburse, and hold the State harmless against any claim, demand, suit, cost, expense, damages, or any other form of liability, including attorneys’ fees, costs, or other liability arising from or incurred as a result of any act taken or not taken by the State, its members, officers, agents, employees, or representatives in complying with or carrying out the provisions of this Article, including, but not limited to, as a result of being ordered to reinstate an employee terminated at the request of AFSCME Council 93 for not paying the service fee; in reliance on any notice, letter, or authorization forwarded to the State by the union pursuant to this Article; and including but not limited to any charge that the State failed to discharge any duty owed to its employees arising out of the service fee deduction. AFSCME Council 93 will intervene in and defend any administrative or court litigation concerning the propriety of any act taken or not taken by the State, including, but not limited to, termination for failure to pay the service fee. In such litigation the State shall have no obligation to defend its act taken or not taken.

10.  Severability 

Should the United States Supreme Court, the First Circuit Court of Appeals or any Court in Maine hold indemnity clauses relating to union security void or unenforceable on Constitutional or public policy reasons, this Article shall be stricken in its entirety upon written notification to AFSCME Council 93 by the State. Should any Court find the indemnity clause in this Article to be void or unenforceable for any reason, this Article shall be stricken in its entirety upon written notification to AFSCME Council 93 by the State. Should the State provide such written notification, the parties shall enter into negotiations regarding a replacement Union Security Article.
