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	SUMMARY:  On June 20,1 977, the Bureau of Banking promulgated a regulation governing advertising.  The focus of the 1977 regulation, which become Regulation #9, was the advertising of deposit accounts.  In the eight years since Regulation #9 was promulgated, there have been many changes in deposit accounts.  Deposit account deregulation and competition, but from within the industry and from other entities, have compelled financial institutions to introduce new products and expand services in order to better compete for a fair market share.  Advertising, an essential tool for promoting both new and existing products and services, has likewise changed over the years.  Super NOW accounts, money market accounts, and other variable rate instruments are now offered by regulated institutions.  The proposed regulation broadens the scope of Regulation #9 to encompass the changes in products and advertising of these products which have occurred in the last eight years.  In addition, the proposed regulation, as amended Regulation #9, provides guidelines for advertising which parallel those of federal regulatory agencies.





I.	Authority





	Title 9-B M.R.S.A. Section 215 states that the Superintendent shall have the power to implement, by rule or regulation, any provisions of law relating to the supervision of financial institutions.





	Title 9-B M.R.S.A. Section 241 gives the Superintendent the power to promulgate rules and regulations defining, limiting or proscribing acts and practices which, when engaged in by a financial institution or its subsidiaries, or by a financial institution holding company or its subsidiaries, are deemed to be anticompetitive, unfair, deceptive or otherwise injurious to the public interest.





	Title 9-B M.R.S.A. Section 242 gives the Superintendent the authority to promulgate rules and regulations defining, limiting or proscribing advertising of any kind by a financial institution, an association of such financial institution, or a financial institution holding company, or representations made thereby, which is false, misleading or deceptive.





II.	PARALLEL FEDERAL REGULATIONS





	12 C.F.R. Section 329.8 as promulgated by the Federal Deposit Insurance Corporation sets forth the rules governing any advertisement, announcement, or solicitation relating to the interest or dividends paid on deposits in insured non-member banks.  During the period October 1, 1973 to November 20, 1979, General Counsel to the Federal Deposit Insurance Corporation issued Opinions No. 1, 2, 4, and 5 which serve to interpret parts of 12 C.F.R. Section 329.8 as it relates to advertising and computation of interest paid on various types of deposit accounts.





	12 C.R.R. Section 526.6 as promulgated by the Federal Home Loan Bank Board in rule-making for the Federal Home Loan Bank system, sets forth guidelines which apply to advertisements, announcements, or solicitations relating to interest or dividends paid in member's savings accounts of insured savings and loan associations and savings banks.





	12 C.F.R. Section 701.35 requires that a federal credit union accurately represents the terms and conditions of its share accounts in all advertising, disclosures, or agreements.





III.	PURPOSE





	To regulate the advertising activities of financial institutions, financial institution holding companies, subsidiaries of financial institutions or financial institution holding companies and their representatives so as to:





	A.	Assure that advertising is not inaccurate, misleading, or otherwise misrepresents the product and/or services being offered;





	B.	Assure that information utilized in media advertising is accurate and of sufficient detail to allow consumers to make informed choices;





	C.	Assure that, in the event interest rates paid on deposit accounts 


are changed from those which were advertised, proper notification is provided to affected customers.





IV.	DEFINITIONS





	A.	"Deposit account" means a checking account or any other transactional account, a savings account or a time deposit account.





	B.	"Regulated institution" means a financial institution as defined by Title 9-B M.R.S.A. Section 131(17-A), a credit union as defined by Title 9-B M.R.S.A. Section 131(12-A), a financial institution holding company as defined by Title 9-B M.R.S.A. Section 1011(1), a subsidiary as defined by Title 9-B M.R.S.A. Section 131(39-A), and a service corporation as defined by Title 9-B M.R.S.A. Section 131(37) to the extent that that subsidiary or service corporation provides advertising for a financial institution, credit union or financial institution holding company.





	C.	"Advertising" means any broadly disseminated message soliciting a customer's business or making specific claims for competitive purposes which is paid for by a regulated institution in a newspaper or magazine, on radio or television, on billboards, or in the form of brochures, statement stuffers, direct mail, and other printed material, including applications.  Signage, either interior or exterior, pre-recorded telephone messages and displays are also included. 





V.	RESTRICTIONS AND LIMITATIONS





	A.	No regulated institution may utilize advertising which is inaccurate, misleading or which misrepresents financial products and/or services.  Inaccurate or misleading advertising, includes but is not limited to, making any statement or claim which cannot be substantiated or which cannot be substantiated or which incorrectly represents the terms and conditions of the product and/or services offered or which has a tendency or capacity to deceive.





	B.	All claims, including claims of certain dollar amounts saved, made of a comparative nature must be capable of substantiation and must be verified by the regulated institution prior to the appearance of the advertising and must be substantiated upon request.





	C.	A product/service advertised as "free" may not be conditioned upon a requirement that the customer must use another service, for which there is a charge.  Charges for unusual activities associated with the "free" product/service, such as overdrafts, stop payment orders, duplicate statements, or specifically imprinted checks, may be assessed as long as advertising provides notification of all such charges.





	D.	Any advertising offering a "bonus" or "premium" for a product/service must conspicuously state the terms under which the bonus or premium may be collected.  Should the bonus or premium  represent a prepayment of interest, that fact shall be conspicuously stated in the advertisement.





	E.	Any advertising of interest paid on deposits shall comply with the provisions of regulations, as applicable, promulgated by other state and federal regulators.





VI.	DISCLOSURE





	Regulated institutions that accept deposits shall inform the account holder, in writing, at the time of opening the account, the method that will be used to compute and pay interest or dividends on the account, and provide a telephone number to receive the most current rates available.  For those statement accounts in existence as of the effective date of this regulation, and for which no such prior notification has been made, said disclosure shall be provided at the time of the next periodic statement mailing to the depositor.  For non-statement deposit accounts, for which no such prior notification has been made, disclosure shall be provided by conspicuously positing signs in the lobby of each banking office of the regulated institution setting forth the revised method of computing and paying interest or dividends on such accounts, and, at least 30 days from the effective date of this regulation, a notice of the revised method of computing and paying interest or dividends on such account must be published a minimum of once per week for three consecutive weeks in a newspaper of general circulation in the county(s) where the regulated institution's office(s) are located.  If a regulated institution subsequently changes its method of computing and paying interest or dividends on deposit account(s) and that method is less favorable to its depositors than the previous method, notice of such change must be provided in the manner prescribed above.





VII.	FEDERAL REGULATIONS





	It is recognized that the Comptroller of the Currency, the Federal Reserve Bank, the Federal Home Loan Bank Board, through the Federal Savings and Loan Insurance Corporation, and the Federal Deposit Insurance Corporation, may have promulgated regulations concerning advertising activities of financial institutions.  It is further recognized that there may exist differences in scope and coverage between this regulation and those promulgated by the said federal insuring agencies.  It is not the intent of this regulation to permit any practice which is not permitted by the appropriate federal agency.  To the contrary, besides any other restriction or limitation stated herein, each financial institution must fully comply with the regulations of the applicable federal agency.





AUTHORITY:  Title 9-B M.R.S.A. Sections 215, 241 and 242





EFFECTIVE DATE:  May 26, 1986








	BASIS STATEMENT


 





I.	FACTUAL AND POLICY BASIS OF THE RULE





	The Bureau of Banking promulgated a regulation governing advertising by financial institutions on June 22, 1977.  The focus of that regulation was the advertising of deposit accounts.  In the eight years since the Bureau's 1977 regulation on advertising, there have been many changes in federal regulation covering deposit accounts, and the effects of this deregulation on competition have compelled financial institutions to introduce new products and expand services in order to compete for expanded market share.  This regulation broadens the scope of Regulation #9 to encompass the changes in products and advertising of these products which have occurred in the last eight years.








II.	RESPONSE TO COMMENTS





	Pursuant to the provisions of Maine's Administrative Procedures Act, a draft of Chapter 109 (Regulation #9) was promulgated by the superintendent on or about January 7, 1986 and comments thereupon were solicited for a 


period extending until February 10, 1986.  These comments and the Bureau's response to each comment are summarized as follows:





	A.	The Savings Banks Association of Maine (Association) objected to the last sentence of Section V.B.  The Association suggested that this sentence be deleted and replaced by adding language to the first sentence of Section V.B requiring that "all claims, including claims of certain dollar amounts saved..." be capable of substantiation.  The Bureau has adopted both these comments in Section V.B of its final regulation.





	The Association also suggested some  changes to Section V.C of the draft regarding the definition of "free" products and services.  Again the Bureau has adopted the Association's suggestions by amending the first and second sentences of draft Section V.C to prohibit the advertisement as "free" products/ services tied to the use of another product/service for which there is a charge.





	Section VII of the draft which describes the relationship of Regulation #9 to Federal Advertising Regulations has been amended, as suggested by the Association, to include the Federal Savings and Loan Insurance Company (FSLIC) and the Federal Reserve Bank (FRB) as federal agencies with concurrent regulations or authority in this area.





	Finally, with regard to the disclosure requirements of Section VI of the draft, the Association suggested deletion of the third sentence of Section VI, the sentence which required that "whenever a customer is mailed a statement of activity on a deposit account, such statement shall conspicuously post the rate at which interest is paid for the period covered in the statement."





	In response to this and other comments (whose sources are identified below) the Bureau extensively revised Section VI.  As revised, Section VI requires disclosure of the method of computing and paying interest or dividends when the next "periodic statement" is issued.





	The Bureau's purpose in tying disclosure to the as usual issuance of periodic statements is to lessen the burden upon the regulated institution.  Where the regulated institution does not issued periodic statements, an alternative notification process relying upon successive newspaper notices and lobby signage is provided.








	B.	Maine Savings Bank (MSB) objected to the scope of draft Regulation #9.  MSB was concerned that, as drafted, Regulation #9 would apply to non-financial subsidiaries of regulated institutions, such as securities subsidiaries which are already subjected to a high degree of scrutiny by securities regulators.  In response to this comment, Section IV has been amended to limit the coverage of Regulation #9 to subsidiaries or service corporations which provide advertising "for a financial institution, credit union or financial institution holding company."  (emphasis supplied)





	MSB also expressed concern about the scope of the advertising definition in the draft, Section IV.D.  MSB asserted that only advertising geared toward the solicitation of business from customers should be covered.  The Bureau, in response to this comment, has revised its definition of adverting as Section IV.C.  The revised definition of advertising is restricted to messages soliciting a customer's business or making specific claims for competitive purposes.





	MSB objected to the "capacity to deceive" language of Section V.A of the draft.  Notwithstanding MSB's rightful assertion that such a standard may be rather general, the Bureau has retained this language.  The Bureau notes that this language is similar in scope to the language of present Section 329.8(f) of FDIC's regulations, which sub-section has been characterized by the FDIC General Counsel as prohibiting advertisements which have "a tendency or capacity to deceive or to leave an erroneous impression."  Since MSB and all other members of the FDIC are presumably already in compliance with Section 329.8(f), the Bureau has concluded that compliance with Section V of Regulation #9 imposes no additional burden.





	MSB apparently objects to the requirement of Section V.B of the draft that all advertising claims of comparative advantage be capable of substantiation and verified by the would-be advertiser.  MSB says that such claims should be measured by consumers not regulators.  The Bureau does not concur.  If the thrust of this comment is a request that the Bureau exercise sound discretion in enforcing this regulation so that puffery is distinguished from misleading advertising, the answer to this concern is that the Bureau has already had to make such judgements under Section 241 of the Banking Code and its prosecutorial discretion in this area has yet to be questioned.





	MSB's comments regarding Sections V.C or VI of the draft regulation have been addressed by the amendments described above with regard to the Association's comments.





	C.	Peoples Heritage Savings Bank had concerns about use of the word "free" in Section IV.C of the draft regulation.  These concerns were fully addressed by the amendment of this section described above.





	D.	The Maine Credit Union League, through its counsel, was concerned that credit unions would have to issue a statement to each shareholder each time they changed dividends.  This concern was fully met by the changes to Section VI which was described above.
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