STATE OF MAINE

DEPARTMENT OF PROFESSIONAL AND FINANCIAL REGULATION

BUREAU OF INSURANCE

IN RE:

REVIEW OF AGGREGATE

)



MEASURABLE COST SAVINGS
)
MOTION TO 



DETERMINED BY DIRIGO

)           RECONSIDER 



HEALTH FOR THE SECOND
)



ASSESSMENT YEAR

)

DOCKET NO. INS-O6-900


Dirigo Health Agency (“Dirigo”) requests the Superintendent reconsider his order, dated June 26, 2006, denying Dirigo’s Motion to Present Additional Evidence.  The purpose of Dirigo’s motion was to replace estimates in the calculations for CMAD, BD/CC and CON/CIF with actual data that was not available for the hearing before the Dirigo Health Board of Directors (the “Board”).
  


In his order, the Superintendent concluded that it was beyond his statutory authority to review new data that was not in the record filed by the Board with the Superintendent in accordance with 24-A M. R. S. A. § 6913 (1) (B).  In reaching this conclusion the Superintendent relies on the definition of “record” in the Maine Administrative Procedures Act (“APA”), and 24-A M. R. S. A. § 6913 (1) (C), which provides that the Superintendent, following a public hearing, “shall approve the filing upon a determination that aggregate measurable cost savings filed by the board are reasonably supported by the evidence in the record.”  

First, with regard to the APA, 5 M. R. S. A. § 9059 (1) only specifies the contents of the record in an adjudicatory proceeding.  It does not address the scope of a reviewing agency’s authority to develop the record or to accept additional evidence.  In the present matter the record developed by the Board was for the purpose of a determination by the Superintendent of the reasonableness of the Board’s determination of aggregate measurable cost savings (“AMCS”).  This review by the Superintendent is a required interim step before the matter may be presented to Superior Court for review.  In this regard the statutory scheme for determining AMCS is unique and presents a scenario not addressed by the APA.  

The APA, however, does inform the process to be followed by the Superintendent.  In a case on appeal from final agency action, the APA authorizes the Superior Court to remand a case to the agency for the taking of additional evidence upon a showing that the additional evidence is material to the issues presented and could not have been presented in proceedings before the agency.  5 M. R. S. A. § 11006 (1) (B).  The additional evidence Dirigo seeks to present in this matter is material to the determination of AMCS and was not available for presentation at the hearing before the Board on May 8 or May 10, 2006, or at the Board’s deliberations on May 12, 2006. It therefore would appear to be within the scope of the Superintendent’s authority to allow the presentation of the evidence Dirigo proposes to present.


Second, 24-M. R. S. A. § 6913 (1) (B) only states that the filing made by the Board with the Superintendent is a “public record.”  Further, section 6913 (1) (C) states that the Superintendent shall determine if the AMCS determination filed by the Board is reasonably supported by “the evidence in the record.”  These statutory provisions do not state what is meant by the word “record,” do not specify the contents of the record and do not address the issue of the authority of the Superintendent to take additional evidence.

The Law Court has made it clear that administrative agencies have those powers “expressly conferred upon them by the Legislature, or such as arise therefrom by necessary implication to allow carrying out the powers accorded to them.” Valente v. Board of Environmental Protection, 461 A. 2d 716,718 (Me. 1993); Clark v. State Employees Appeals Board, 363 A.2d 735,737 (Me. 1976).  In this proceeding on AMCS, the Superintendent has the statutory authority to approve, in whole, or in part, the Board’s determination of AMCS.  In order to carry out this authority, the Board believes the Superintendent, by necessary implication, has the power to permit the presentation of additional evidence that is material to the determination of AMCS and was not available for presentation to the Board.


Dirigo therefore respectfully requests the Superintendent reconsider his order on the its motion to present additional evidence and grant the motion for the limited purpose of replacing estimates in the calculations for CMAD, BD/CC and CON/CIF with actual data that was not available for the hearing before the Board.
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Assistant Attorney General   

� Dirigo filed its Motion to Present Evidence in reliance on its reading of the entire section of the Superintendent’s procedural orders on discovery.  While this section declared what would constitute the record, it also allowed for the presentation of additional evidence upon a proper showing.    
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