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PUBLIC UTILITIES COMMISSION

Chapter 840:
INTERVENOR FUNDING

SUMMARY: This rule describes the eligibility requirements for the award of intervenor funding pursuant to 35-A M.R.S.A. §1310.

1.
DEFINITIONS

A.
Award of Compensation. "Award of compensation" means reimbursement by the utility or Commission of all reasonable attorney's fees, expert witness fees, and other reasonable costs incurred by the eligible intervenor in the preparation and advocacy of a position relating to an issue in a Commission proceeding or judicial review in a PURPA proceeding, as determined by the Commission in accordance with this Rule.


B.
Commission. "Commission" means the Maine Public Utilities Commission.


C.
Commission Proceeding. "Commission proceeding" means any proceeding conducted by the Commission under the authority of Title 35-A of the Maine Revised Statutes Annotated (M.R.S.A.) that relates, in whole or in part, to a PURPA or non-PURPA issue.


D.
Expert Witness Fees. "Expert witness fees" means any documented costs incurred by an intervenor for the services of an expert witness in preparing and delivering testimony on an issue meeting the criteria for eligibility in Section 2.


E.
Intervenor. "Intervenor" means any person who is permitted to intervene in a Commission proceeding as provided for in Chapter 110 §8 of the Commission’s Rules.


F.
Intervenor Funding. "Intervenor funding" has the same meaning as award of compensation.


G.
Non-PURPA Issue. "Non-PURPA issue" means any issue not relating to the implementation of a PURPA standard.


H.
Other Reasonable Expenses. "Other reasonable expenses" means necessary out‑of‑pocket expenses incurred by the intervenor that are directly attributable to the intervenor's preparation, advocacy, and participation in a Commission proceeding, or judicial review of a PURPA proceeding, to the extent that such expenses are determined reasonable by the Commission.


I.
PURPA. "PURPA" means the Public Utilities Regulatory Policies Act of 1978, 16 U.S.C. §2601 et seq.


J.
PURPA Proceeding. "PURPA proceeding" means any proceeding involving an electric utility in which the Commission either adopts a PURPA standard or directs the utility to take a definite action to carry out a PURPA standard.


K.
PURPA Standard. "PURPA Standard" means any of the standards set forth in 16 U.S.C. §§ 2621(d)(1)-(19), 2623(b)(1)-(5), and 2624, as follows:



1)
Ratemaking standards as established in 16 U.S.C. §2621(d) of PURPA:




(a)
Cost of service, 16 U.S.C. §2621(d)(1)




(b)
Declining block rates, 16 U.S.C. §2621(d)(2)




(c)
Time of day rates, 16 U.S.C. §2621(d)(3)




(d)
Seasonal rates, 16 U.S.C. §2621(d)(4)




(e)
Interruptible rates, 16 U.S.C. §2621(d)(5)




(f)
Load management techniques, 16 U.S.C. §2621(d)(6)




(g)
Integrated resource planning, 16 U.S.C. §2621(d)(7)




(h)
Investments in conservation and demand management, 16 U.S.C. §2621(d)(8)




(i)
Energy efficiency investments in power generation and supply, 16 U.S.C. §2621(d)(9)




(j)
Consideration of the effects of wholesale power purchases on utility cost of capital; effects of leveraged capital structures on the reliability of wholesale power sellers; and assurance of adequate fuel supplies, 16 U.S.C. §2621(d)(10).



(k)
Net metering, 16 U.S.C. §2621(d)(11).




(l)
Fuel sources, 16 U.S.C. §2621(d)(12).




(m)
Fossil fuel generation efficiency, 16 U.S.C. §2621 (d)(13).




(n)
Time-based metering and communications, 16 U.S.C. §2621(d)(14). 




(o)
Interconnection, 16 U.S.C. §2621(d)(15).




(p)
Integrated resource planning, 16 U.S.C. §2621(d)(16).




(q)
Rate design modifications to promote energy efficiency investments, 16 U.S.C. § 2621(d)(17).




(r)
Consideration of smart grid investments, 16 U.S.C. §2621(d)(18).




(s)
Smart grid information, 16 U.S.C. §2621(d)(19).


2)
Other PURPA standards as established in 16 U.S.C. §2623(b) of PURPA:




(a)
Master metering, 16 U.S.C. §2623(b)(1)




(b)
Automatic adjustments clauses, 16 U.S.C. §2623(b)(2)




(c)
Information to consumers, 16 U.S.C. §2623(b)(3)




(d)
Procedures for termination of electric service, 16 U.S.C.§2623(b)(4)




(e)
Advertising, 16 U.S.C. §2623(b)(5).



3)
Lifeline rates as established in 16 U.S.C. §2624.


L.
Reasonable Attorney’s Fees. "Reasonable attorney's fees" means the number of hours reasonably expended by the intervenor's attorney multiplied by a reasonable hourly rate, taking into account prevailing market rates including whether the rates are comparable to those in the community for attorneys of comparable skill, experience and reputation.


M.
Substantial Financial Hardship. "Substantial Financial Hardship" means that the cost to the intervenor of the intervention, including the cost of foregone opportunities, when compared to the intervenor's available resources impairs the functioning of or constitutes a real hardship on the intervenor.

2.
ELIGIBILITY FOR INTERVENOR FUNDING

A.
An intervenor is eligible for intervenor funding if:



1)
The position advocated by the intervenor is not adequately represented by the Public Advocate or the Staff of the Commission;



2)
Participation in the proceeding by the intervenor would impose a substantial financial hardship on the intervenor;



3)
The intervenor substantially contributed to the approval, in whole or in part, of a position advocated by the intervenor in a Commission proceeding except if no Commission advocacy staff is assigned to the proceeding, the intervenor must be likely to contribute substantially to the conduct of the Commission proceeding and to assist in the resolution of the issues raised in the proceeding.; and


4)
The intervenor complies with the eligibility determination requirements in Sections 3 and 6 of this rule.

3.
PETITION FOR PRELIMINARY DETERMINATION OF ELIGIBILITY

A.
Preliminary Determination. An intervenor in a Commission proceeding may petition the Commission to make a preliminary determination of eligibility for intervenor funding. The petition must include the information specified below and be served on all parties to the case.

B.
Contents of Petition. Any petition for preliminary determination of eligibility for intervenor funding shall include:



1)
All facts known to the intervenor demonstrating that but for the award of compensation, participation in the proceeding will work a substantial financial hardship on the intervenor. This showing shall include certified balance sheets and income and expense statements for the last three fiscal years, in all cases where such information is available, together with all other relevant financial information that will aid the Commission in ascertaining the intervenor's financial condition and resources of finances;



2)
A statement describing the position that the intervenor intends to advocate on each issue together with a summary of the evidence that the intervenor intends to present on that issue.



3)
If the intervenor plans to hire an attorney or expert witness, for each issue the intervenor intends to advocate an estimate of the amount of attorney's fees, expert witness fees, and other reasonable expenses to be incurred by the intervenor preparing and advocating that position;



4)
In the event that the intervenor is acting as an agent of or on behalf of others, documentation that the intervenor is the authorized representative of those represented;



5)
A statement about the appropriateness or inappropriateness of consolidating the presentation with that of other intervenors who will advocate the same or similar position with respect to that issue or issues; and



6)
Any additional relevant information at the request of the Commission.

4.
OBJECTIONS TO ELIGIBILITY

A.
Filing of Objections. Within ten (10) days after the filing of a petition for a preliminary determination of eligibility for intervenor funding, any party to the proceeding, including the Commission Advocacy Staff if assigned, may object to the request for intervenor funding. The grounds of the objection shall be limited to the conclusions drawn from the data filed under section 3 of this rule.


B.
Hearing on Objections. If objections are received, the Commission may hold a hearing on the objections. If no objections are received, the Commission may, on its own motion, require a hearing on the request for intervenor funding.

5.
CERTIFICATION OF PRELIMINARY ELIGIBILITY

A.
Determination. Within twenty one (21) days after the filing of the petition for preliminary determination of eligibility, the Commission shall enter an order stating, with respect to each intervenor who has filed for funding:



1)
Whether the intervenor is eligible for funding based on the criteria set forth in section 2 of this rule;



2)
Whether those intervenors advocating similar positions shall consolidate their representations by requiring common legal representation chosen by the intervenors. No award of compensation shall be made to those intervenors who fail to consolidate their presentations after being so ordered by the Commission. This does not preclude consolidated intervenors from retaining more than one legal representative so long as only one representative enters an appearance on behalf of the consolidated intervenors. In the case where more than one legal representative is retained, the intervenors may divide the award among the legal representatives.



3)
If the Commission is unable to determine preliminary eligibility, whether eligibility is likely if the intervenor meets the eligibility criteria in Section 2 of this Chapter.


B.
Change in Financial Status. A determination of preliminary eligibility under this rule is subject to change in the event the financial status of the intervenor changes prior to the conclusion of the proceeding. An intervenor's eligibility for compensation is reviewable until the conclusion of the proceeding. It shall be the obligation of the intervenor seeking intervenor funding to notify the Commission and parties involved of any change in financial position.

6.
FILING OF FINAL CLAIM

A.
Intervenor's Claim. Every intervenor who received a preliminary determination of eligibility for an award of compensation shall file a Final Claim for Intervenor Funding within 30 days of the close of the proceeding containing the information listed below:



1)
Every issue for which the award is sought and how the intervenor has met the eligibility criteria in Section 2 of this Chapter. If an award is sought for issues not anticipated in the preliminary determination of eligibility, the final claim should specifically note this;



2)
For each issue, the contribution made by the intervenor with respect to that issue. This shall include a summary of all direct evidence submitted by the intervenor, all relevant testimony elicited by the intervenor on cross examination of the witness and the major points of any legal argument made by the intervenor;


3)
For each issue, the amount of the award of compensation sought by the intervenor. This shall include an itemized statement of all attorneys and expert witness fees and other reasonable expenses incurred by the intervenor in the preparation and advocacy of the intervenor's position in the Commission proceeding. If an issue may be logically divided into two or more sub-issues, the intervenor shall separately itemize its fees and expenses for each separate sub-issue. The burden is on the intervenor to produce satisfactory evidence that any attorney's fees are reasonable. At a minimum this shall include the attorney’s affidavit as to the reasonableness of fees;


4)
For each issue where a consolidated presentation has been made but where one or more intervenors is not seeking an award of compensation, whether the common legal representative was retained or employed by an intervenor seeking an award of compensation and which expert witnesses, if any, were retained or employed by a intervenor seeking an award of compensation.



5)
To the extent possible, the claim shall include an update of the financial information provided by the intervenor under section 3(B)(1) of this rule, to reflect the current financial status of the intervenor.


B.
Filing of Objections. Within seven (7) days after submission of the intervenor's claim, any party to the proceeding may object to the intervenor's claim.


C.
Intervenors Without Preliminary Determination of Eligibility. Any intervenor who has not received a preliminary determination of eligibility may request a determination of eligibility at the conclusion of the case by submitting the same information as required in section 3(B)(1), (4) and section 6(A) of this rule.

7.
INTERVENOR FUNDING AMOUNT DETERMINATION

A.
Full Intervenor Contribution. The Commission shall determine for each issue for which an award is sought whether the intervenor's position substantially contributed to the Commission's adoption of any position advocated by the intervenor, except if no advocacy staff has been assigned, whether the intervenor contributed substantially to the conduct of the proceeding and assisted in the resolution of the issues raised in the proceeding. The Commission, in its order, shall specify the amount of funding to be awarded.


B.
Partial Intervenor Contribution. If the Commission determines that the intervenor's presentation substantially contributed to only a portion of the position adopted by the Commission or the conduct of the proceeding and resolution of the proceeding, the award of compensation shall be limited to the allowable fees and expenses incurred in preparing and advocating that position. The Commission's award of compensation shall consist only of those fees and expenses that, if paid by the intervenor, would result in a substantial financial hardship in the absence of the award of compensation, regardless of whether such award totally reimburses the intervenor for all fees and expenses owed and incurred as a result of the presentation of the issues for which the award is made.

C.
Consolidated Presentation. If the Commission has ordered a consolidated presentation in accordance with section 5(A)(2) of this rule, where all intervenors so consolidated are seeking compensation, and an award is found appropriate for that consolidated presentation, the award shall be limited to the allowable fees and expenses of the common legal representative and the allowable fees and expenses of any expert witness who testified in support of that presentation. If the Commission has ordered a consolidated presentation, but one or more intervenors so consolidated is not seeking an award and such award is otherwise appropriate for that consolidated presentation, the award shall be limited to the allowable fees and expenses of the common legal representative if that representative was originally retained or employed by a intervenor seeking an award of compensation, and the allowable fees and expenses of any expert witness who testified in support of the presentation and who was originally retained or employed by an intervenor seeking an award of compensation.


D.
Timing of Award. The Commission shall make its final determination of the amount of intervenor funding within thirty (30) days of the intervenor filing a Final Claim under section 6 of this rule.


E.
Review of a Denial for Intervenor Funding. Upon a final determination of the amount of compensation, the intervenor may petition for reconsideration of the decision within twenty (20) days after entry of the final order, pursuant to Chapter 110 §11(D).

8.
AWARD FOR JUDICIAL REVIEW OF PURPA PROCEEDINGS

A.
Eligibility. If the intervenor owes or incurs fees and expenses in a judicial review of any determination made in a Commission PURPA proceeding with respect to an issue advocated by the intervenor, the intervenor shall be entitled to an award of compensation for such fees and expenses owed and incurred by the intervenor only if:



1)
The intervenor has demonstrated a substantial financial hardship; and


2)
One of the following two criteria has been met:




a)
Where the Commission’s adoption of a position advocated by the intervenor is the subject of judicial review, the intervenor defends that position on review, and the Commission takes no position with respect to that position on review; or,




b)
Where the intervenor advocated a position not adopted by the Commission and the intervenor successfully obtains a judicial decision resulting in the adoption of the position advocated by the intervenor.


B.
Additional Compensation for Commission Proceeding Expenses. If the judicial review sought by the intervenor results in the adoption of the position advocated by the intervenor, the intervenor shall, in addition to the award for judicial review, be entitled to an award of compensation for the presentation of the intervenor's position in the Commission proceeding, in accordance with the provisions established in section 7 of this rule.
9.
PAYMENT OF AWARD

A.
Utility Payment. For PURPA proceedings and judicial review of such proceedings as specified in section 8 of this rule, the utility shall pay any award of compensation as ordered by the Commission. In the event that the Commission proceeding involves more than one utility, the award shall be divided as directed by the Commission among the utilities involved and paid by the utilities.


B.
Commission Payment. In any non-PURPA proceeding, the Commission shall pay any award of compensation from its regulatory fund and filing fees subject to the Commission's determining such funds are available.


C.
Payment Date. The utility or the Commission, as appropriate, shall pay the award of compensation as ordered by the Commission within thirty (30) days after the Commission's order awarding intervenor funding or in the case of an order subject to judicial review, within thirty (30) days after that review is complete.


D.
Interest on Payment. In the event the Commission determines that there has been undue delay in either the Commission's granting of the final award or the Commission or utility's payment of an award, the award of compensation may include interest on the amount from the date of the issuance of the final order on the substantive issues of the case. The interest rate will be based on the applicable interest payable on deposits under Chapter 870 of the Commission's Rules.
10.
WAIVER

To the extent permitted by law, where good cause exists, the Commission may permit deviation or waiver from this Chapter. The Commission or the Hearing Examiner may grant a request for a deviation or waiver upon a finding of good cause and a finding that the deviation or waiver will not impair the policies of this Chapter.

STATUTORY AUTHORITY: 35-A M.R.S.A. §§ 101, 111, 705, 3101 and 1310.

EFFECTIVE DATE: This rule was approved as to form and legality by the Attorney General on May 17, 1996. It was filed with the Secretary of State on May 17, 1996 and became effective on May 22, 1996.

CONVERTED TO MS WORD:


May 17, 2005

EFFECTIVE DATE: This amended rule was approved as to form and legality by the Attorney General on May 10, 2013. It was filed with the Secretary of State on May 13, 2013 (filing 2013-113), and became effective on May 18, 2013.

