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94-411
MAINE STATE RETIREMENT SYSTEM

Chapter 508
DISABILITY RETIREMENT UNDER 5 MRSA §1122 AS IN EFFECT PRIOR TO JULY 1, 1977

SUMMARY:
The purpose of this rule is to specify the process and 
standards to be applied in determining initial eligibility for both ordinary and occupational disability retirement benefits under 5 MRSA §1122 as in effect prior to July 1, 1977, and to specify the process and standards to be applied in determining whether there is continuing eligibility over time under this statute to receive a disability retirement benefit.



The rule also establishes the procedures for the Maine State Retirement System to monitor the earnings limitations of disability retirement recipients under 5 MRSA §1122 as in effect prior to July 1, 1977.

§ I.
Determination of Initial Eligibility for Disability Benefits.

1.
Application.  Only a member in service, or the member's department head on behalf of a member, may file an application for ordinary or occupational disability retirement benefits.

2.
Definition of employment position.  For purposes of this section, the employment position means the position in which the member was employed when last in service or this position modified in accordance with section 2-A below, or the position in which the member was employed at the time that the disability that is the basis of his or her application occurred or this position modified by the member’s employer in accordance with section 2-A below, or any position that is made available to the member by the member's employer that is of comparable stature and equal or greater compensation and benefits.

2-A.
Definition of job modification.  For these purposes, “job modification” means a change or changes to the member’s work situation that alters any aspect(s) that, because of the member’s physical or mental incapacity, inhibit ability to perform the duties of the employment position.  “Job modification” includes but is not limited to modification in the job tasks or duties, and change in the way a particular task or duty is carried out, change to the physical environment, provision of adaptive equipment, and change in the job conditions.

3.
Standard for ordinary disability benefits.  Any member with 10 or more years of creditable service, who has not attained the age of 60, shall be determined to be eligible for ordinary disability retirement benefits if the member demonstrates and the Medical Board certifies that:

A.
the member is mentally or physically incapacitated from further  performance of the member's employment position;


1.
A member shall not be considered physically or mentally incapacitated from further performance of the member’s employment position if the employer agrees to make job modifications as defined in section 2-A above that will enable the member to perform the duties of the member’s employment position.

B.
the member's incapacity is likely to be permanent, and

C.
the member should be retired.


Any member with 10 or more years of creditable service who has separated from service shall be determined eligible if, in addition to meeting the standards articulated in 3(A), (B) and (C), the member also demonstrates and the Medical Board certifies that the cause of the disability originated while the member was in service.

4.
Standard for occupational disability benefits.  The member shall be determined eligible for occupational disability retirement benefits if:

A.
the member demonstrates and the Medical Board certifies that

(1)
the member is mentally or physically incapacitated from further performance of the member's employment position;


a.
A member shall not be considered physically or mentally incapacitated from further performance of the member’s employment position if the employer agrees to make job modifications as defined in section 2-A above that will enable the member to perform the duties of the member’s employment position.

(2)
the incapacity is likely to be permanent;

(3)
the member should be retired; and

B.
the member demonstrates that the member incurred the disability on the basis of which a disability benefit is sought as the result of injuries received in the line of duty.  An injury received in the line of duty is one that the member received while in actual performance of duty at some definite time and place and one that was not caused by the willful negligence of the member.

5.
Process for eligibility determinations.


A.
An applicant for disability retirement benefits must present all available medical information and all employment-related information that is requested by the System.  The burden is on the applicant to establish that he or she meets the eligibility standards.


B.
When a determination is made by the System that job modification would enable the member to perform the duties of the employment position, the System has the initial burden to determine generally job modification(s) that would enable the member to perform the duties of the employment position.  This will be communicated in writing to the applicant and the applicant's employer prior to or at the time that a decision on eligibility for disability retirement benefits is made.  If the member disputes the determination, the member then has the burden to demonstrate either that the member has requested the employer to provide the job modification(s) determined by the System and that the employer has refused to make these job modification(s) or that the modification(s) identified by the System would not allow the member to perform the duties of the employment position.


C.
In the event that the employer refuses to make the requested modifications, a member must also demonstrate that he or she has requested the employer to provide a position that the member's disability does not prevent him or her from performing and that is of comparable stature and equal or greater compensation and benefits to the member's employment position at the time the incapacity arose and that the employer has refused to offer such a position.

6.
Appeal.  Any decision of the Executive Director to deny ordinary or occupational disability retirement benefits is subject to appeal to the Board of Trustees.  The appeal process is that established in Chapter 702 of the Maine State Retirement System rules.

7.
Applicability of amendments adopted on June 7, 1997.


Any party in an appeal pending before the Board in which a pre-hearing conference has not yet been held by a hearing officer on the date this rule goes into effect and in which the System has taken the position that job modification would enable the person to perform the duties of the employment position may have an opportunity to put in additional evidence before the hearing officer on this issue.

§2.
Determination of Continuing Eligibility for Benefits.

1.
Standard. Once each year during the first five years after a person is retired on disability benefits under 5 MRSA §1122 as in effect prior to July 1, 1977, irrespective of the effective date of the benefit, and once in each subsequent 3-year period, the Maine State Retirement System may review the continuing eligibility of the recipient for benefits.  A review of continuing eligibility shall be performed in order to determine whether the recipient continues to meet the requirements for initial eligibility that the person is mentally or physically incapacitated from further performance of the employment position, that such incapacity is likely to be permanent and that the person should be retired.  Continuing eligibility for benefits must be based on the same disability for which benefits were originally granted.

2.
Review process.  The recipient must present all available medical information and all requested employment-related information to the Maine State Retirement System for review by the staff and consideration by the System's Medical Board.  The review process will be initiated by the Maine State Retirement System and the Maine State Retirement System will identify to the applicant what minimum information must be forwarded to the System.


In addition to medical information provided by the applicant from treating physicians, the recipient may be required by the Maine State Retirement System to undergo medical examination(s) by a physician or physicians designated by the Medical Board.  The examination(s) will be held at a location mutually agreed upon or, if it is impossible for the member to be seen at the physician's usual place of examination, at the member's home.  The purpose of such medical examination(s) is to augment the information available to the Maine State Retirement System for review.  Refusal to submit to such a medical examination by any benefit recipient who has not yet attained the age of 60 shall result in discontinuance of the disability benefit until the refusal is withdrawn and if the refusal continues for one year, all further rights to the disability benefit shall cease.

3.
Discontinuance.  Whenever it is determined that the standard for continuing eligibility is not met, the disability allowance shall be permanently discontinued.

4.
Appeal.  Any decision of the Executive Director to discontinue benefits is subject to appeal to the Board of Trustees.  The appeal process is that established in Chapter 702 of the Maine State Retirement System rules.

§3.
Continuing determination of benefit level.

1.
Schedule for review.  Annually the System will review the amount of actual compensation earned by the recipient in the previous year and determine whether the individual's benefit amount should be reduced according to subsection 4. Additionally, every two years or on a schedule appropriate to the individual recipient, the System will determine the earning capacity of a recipient by reviewing medical, vocational, employment and earned income information and determine whether the recipient's benefit should be reduced. In both circumstances, the standard set out in subsection 2 shall be applied.

2.
Standard.  The System must make reductions in the amount of the retirement allowance if the recipient is engaged in or has the capacity to engage in a gainful occupation paying more than the difference between the recipient's retirement allowance and the recipient's average final compensation.

3.
Process for review.  To facilitate the earning capacity review, upon request of the System, the recipient must present to the System all available medical information and all requested information regarding employment.  In addition to medical information from treating physicians provided by the applicant, once each year during the first five years following the date on which the Board grants the disability allowance, irrespective of the effective date of the benefit, and once in every 3-year period thereafter, the recipient may be required by the System to undergo medical examination(s) by a physician or physicians designated by the Medical Board.  The examination(s) will be held at a location mutually agreed upon or, if it is impossible for the member to be seen at the physician's usual place of examination, at the member's home.


To facilitate the annual review of actual earnings, the recipient must provide an annual statement of compensation to the System on forms provided by the System and copies of all filings made to the Internal Revenue Service that support the statement of earnings.  Failure to submit the required annual statement of compensation and supporting Internal Revenue Service information within 30 days of the request to do so by the Maine State Retirement System shall result in the withholding of disability retirement benefits until all information is submitted.  Whenever a recipient fails to timely submit the required documents, but subsequently complies with filing requirements resulting in the later release of benefits that have been withheld, no interest will be paid by the System on the withheld amount at its release.  If the required information is not submitted within one year of the request to do so by the Maine State Retirement System, the maximum reduction in the benefit as determined in subsection 4 shall be made.  In addition, when the recipient files late or fails to file and the System determines that a reduction in benefit level should be made, the reduction shall be made retroactively to 30 days after the date that the filing was due.  Any overpayment that is reflected in the benefits that have been withheld shall be offset from the withheld benefits prior to their release.

4.
Reduction.  Whenever the review of actual compensation earned or earning capacity results in a determination that a reduction of the benefit should be made and after certification to this effect by the Medical Board, the retirement allowance of the recipient shall be reduced to an amount that together with the amount earnable by the recipient shall equal the recipient's average final compensation at the point of initial retirement.  Nothing in this rule affects the mandatory reduction of the disability retirement benefit to account for disability payments under other laws as provided in 5 MRSA §1122, Section 5-A.


No reduction in the recipient's disability retirement allowance shall result in the amount of the retirement allowance being less than the portion of the retirement allowance that is the actuarial equivalent of the member's accumulated contributions at the time of retirement.


At any point that a reduction in benefit is made to the amount of the statutory minimum, the benefit will remain at this continuing minimum level and no further review of actual earnings and earning capacity will be conducted by the System, except by request of the recipient pursuant to subsection 5.

5.
Request for increase in benefit.  At any time subsequent to the reduction of a disability retirement allowance under subsection 4, the recipient may request that the benefit be increased.  The benefit may be increased if the recipient demonstrate(s) that the recipient's earning capacity as previously determined by the System has changed for reasons directly attributable to the physical or mental incapacity for which the recipient was originally granted disability retirement benefits.  The amount of an increased benefit must not exceed the amount of the benefit originally granted.

6.
Appeal.  Any decision of the Executive Director to reduce benefits is subject to appeal to the Board of Trustees.  The appeal process is that established in Chapter 702 of the Maine State Retirement System rules.

EFFECTIVE DATE: March 21 1994
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NON-SUBSTANTIVE CORRECTIONS:  October 3, 1996 - minor format and spelling.
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