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STATE OF MAINE

WORKERS' COMPENSATION BOARD

Board of Director’s Business Meeting

AUGUST 25, 2009
A Business meeting of the Maine Workers’ Compensation Board of Directors was held on Tuesday, August 25, 2009, at the Workers’ Compensation Board Central Office in Augusta, located on 90 Blossom Lane.

Chairman Dionne called the meeting to order at 10:06 a.m.

ROLL CALL
PRESENT:  Paul Dionne (Chairman), James Mingo, Sophia Leotsakos-Wilson. 
Anthony Monfiletto and Ginette Rivard.  ABSENT: Daniel Lawson and

Mitchell Sammons.
CHAIRMAN REPORT

1) Agenda (New Business, Item #1):  Chairman Dionne apprised directors of his plans to move ahead on today’s agenda to New Business, Item #1, to allow the Board to meet with Practical Actuarial Solutions, Inc. Actuarial Consultant, Jeffrey Kadison, who attended today’s board meeting to discuss the collection of data on permanent impairment cases studied in accordance with Section 213 of Title 39-A.  Directors were advised that following Mr. Kadison’s presentation the Board will return to its regular agenda items.
NEW BUSINESS

1) 39-A M.R.S.A. &213:  President and Consulting Actuary with Practical Actuarial Solutions, Inc., Jeffrey Kadison, provided Board members with a handout on the data he has received from the Board in regard to permanent impairment cases under Section 213.

NEW BUSINESS CONTINUED
PRESENTATION

PRACTICAL ACTUARIAL SOLUTIONS, INC.

Background:  Chairman Dionne informed the Board Mr. Kadison has been hired to perform the actuarial review and study under Section 213 for the last six years and has done so in a professional way.  Mr. Dionne noted he has earned the respect of both Management and Labor members because of his professionalism, objectivity and impartiality.  Mr. Dionne noted he has helped the Board with a lot of difficult situations relative to Section 213.  Mr. Dionne noted he was hired so that he could make recommendations to this Board in regard to our data gathering efforts.  Mr. Dionne noted Section 213 requires that the Board gather data every two years in regard to the threshold issue and commented the Board has been sued in regard to the 2006 threshold and that part of that suit relates to the Board’s data gathering.  Mr. Dionne noted the Board changed its rules so that whenever there is a lump-sum settlement the parties must have a permanent impairment rating and that if there is no permanent impairment rating they have to have a medical report indicating there was no permanent impairment in the case.  Mr. Dionne noted there have been some complaints that that, in itself, is not sufficient for the requirements of the Act and as a result of that staff have asked Mr. Kadison to do some research and to make recommendations to the Board.  Mr. Dionne noted he has done his research and is here to make recommendations on the matter and answer any questions the Board may have relative to this issue.
Jeffrey Kadison stated his goal was to try and get a good understanding of how complete the database is, where they thought there were some gaps in the database where there have been some inconsistencies.  Mr. Kadison noted Practical Actuarial Solutions, Inc. received data from the Board including all claims in the system from 1999 through 2008, which involve basically two claim files and two sources of data.  Mr. Kadison stated the data is derived from Form WCB-11 which is required on every claim, on an annual basis, and a second file from Form WCB-10 which is also known as a lump-sum settlement  agreement.  Mr. Kadison stated his company has tried to match the two files to try and find where there may have been inconsistencies reported on the two forms to find situations where there may have been data missing and to find, in addition, claims where the benefits paid was sufficiently large that one might expect there to be some permanency involved 

NEW BUSINESS CONTINUED

SECTION 213 DATA CONT’D

with the claim.  Mr. Kadison noted he also looked and found some claims where it appears Form WCB-11 was not filed, as required.  Mr. Kadison distributed a handout that basically summarizes the findings of the three different exercises he went through.  Mr. Kadison noted the first page has a column that says “Code 1-6.”  Mr. Kadison noted the top line has WCB-11 LSS (Mr. Kadison remarked that wherever there is a WCB-4 that should be
WCB-10, the true source of the data); #1 says has “WCB-11.lump-sum” but no WCB-10 amount and no WCB-10 permanent impairment rating.  Mr. Kadison stated what he is aiming to do is find a situation where the WCB-11 says there is a lump-sum but the
WCB-10 shows neither a lump-sum nor a permanent impairment rating.  Mr. Kadison noted likewise, #2, says “no WCB-11, LSS” or “WCB-10, P.I.” but that there is a WCB-10 amount so the WCB-10 form says there is some sort of lump-summing but no admission that there is a permanent impairment and further, the WCB-11 does not have that same amount and commented he would expect that amount if it is on a WCB-10 form to be on the WCB-11 form.  Mr. Kadison stated if the Board sees it on a WCB-11 form then it is expected to be on the WCB-10 form.  Mr. Kadison noted the six categories enumerate the six different ways you can have data in one of three elements but not in both of the other two and to briefly summarize, Mr. Kadison noted numbers 1-3 show situations when no permanent impairment rating appears on Form WCB-10 but either the payment field on the WCB-10 form or WCB-11 form shows that there is some amount of a lump-sum settlement. Mr. Kadison noted there is an amount in one of those two but that there is no permanent impairment rating.  Mr. Kadison noted the Board is missing something in its database. Mr. Kadison noted the source of the database that Practical Actuarial Solutions, Inc. uses to determine that threshold are the permanent impairment ratings on the WCB-10 form and that numbers 1-3 indicate the Board has reason to believe there should have been a permanent impairment rating since there is an amount showing a lump-sum, in either WCB-10 or WCb-11.  Mr. Kadison noted those are the claims that are of most interest to the Board which total 3,388 claims that fit in one of those three categories.  Mr. Kadison noted the global category being “we think we need a permanent impairment rating but we do not have it.  Mr. Kadison stated there are six categories of concern where there is some data missing and wants to get information on those claims.  Mr. Kadison noted the middle column (sample percentage) that the top three lines he has 100% and noted he would like to see information on all of those 3,388 claims.  Mr. Kadison noted the other
three codes – the 4, 5 and 6, are all situations in which there is a permanent impairment rating on Form WCB-10 but the lump-sum amount is missing on either WCB-10 or WCB-11, or both of the forms. Mr. Kadison stated 4, 5 and 6 are basically determining there is a rating but that there is no amount on Form WCB-10 or Form WCB-11, or both of the forms.  

NEW BUSINESS CONTINUED

SECTION 213 DATA CONT’D

Mr. Kadison noted his firm is not concerned with those since it has the permanent impairment ratings that go into the threshold calculation.  Mr. Kadison stated it would be nice to see what those claims look like but that it is not nearly as necessary as the first three.  Mr. Kadison referred directors to the second sheet listing the sample claims and remarked each sample spans two pages because the files are rather long and would not have fit on one page while also being readable.  As an example, on the top line, with a person born on 11/29/54, have 20,081 in benefits paid, some medical costs and other payments, but there is a lump-sum of $23,500 so there is some evidence that there should be a permanent impairment rating.  Mr. Kadison noted the last column is an amount and that would be the amount taken from Form WCb-10 and therefore, the Board is not seeing an amount it would expect to see and one that would normally be $23,500.00 but the more important thing is on the second page, the 4th column in is the percent, that is where the permanent impairment rate should appear but that it is blank.  Mr. Kadison stated there are claims where there is some evidence that there is a permanent impairment rating that is appropriate but we see there is no permanent impairment rating shown on that sheet.
Mr. Kadison noted the other sheets in this package which show the six different combinations—two sheets for each of the six codes so that the Board could see where the data is missing.  Mr. Kadison noted the third page will start off with a claim of a person who was born on August 8, 1954 and remarked the last column shows a $240,000 lump-sum amount from form WCB-10.  Mr. Kadison noted a few columns to the left there is another lump-sum amount that is blank from WCB-11 so the form is showing an inconsistency.

Mr. Kadison noted on the second page, on the third column, the Board can see that the third column is the percent column which is also blank.  Mr. Kadison noted there is a claim showing a $240,000 on Form WCB-10 but no rating on the WCB-10 and no lump-sum settlement amount on Form WCB-11.  Mr. Kadison noted the labels below, in the footer, show the definitions as to what each of the six sets of sheets show.  Mr. Kadison stated that because of those claims he is led to believe there are some permanent impairment missing.
Discussion:

Directors and Staff discussed the accident years being from 1998 to 2008; all of the lump-sum settlements happening in the 11 years totaling 3,788 (Mr. Kadison stated that s an extract that was created from a much larger data file provided by Frank Richards of the Board that included all claims with data from both the WCB-11 and the WCB-10 form and what Practical Actuarial Solutions, Inc. did was to say “let’s figure out where there is data from forms WCB-10 and WCB11 that appears to be inconsistent.  Mr. Kadison noted most of the claim in that file are not on here because they made sense; the 5,387 inconsistencies in the data the 
NEW BUSINESS CONTINUED

SECTION 213 DATA CONT’D

Discussion Continued:

Board provided to Practical Actuarial Solutions, Inc.; the 5,387 lines where data on Form WCB-10 and WCB-11 appears to contain an inconsistency (Mr. Kadison noted there may be some plausible explanations as well.  Mr. Kadikson noted there may be a lump-sum settlement whether there was no permanent impairment rating. Public Participant, Peter Gore, referring to those columns in which there is permanent impairment, with regard to incomplete records, for claims filed in 2009 on Form WCB-4, inquired of why there is a claim with a 242% permanent impairment.  In response, Mr. Kadison stated there are some claims with figures that cannot be explained and said the origin of the error may have been either a data-entry error or incorrect entry of the amount by the filing party); WCB-11 showing a lump-sum settlement but there is no Form WCb-4, or a lump-sum settlement amount (Mr. Kadison stated that if you go a few columns to the right there is no WCB-4 amount in the data and stated it is the significance of the document before the Board); the data of injury, for each claim, appearing in the fifth column (Mr. Kadison noted the first two pages are for each of the six codes and that the other documents are examples of the data); Codes 1, 2 and 3 showing some evidence of a permanent impairment rating (Mr. Kadison noted it does show the percentage rate but that he would like to get all 3,388 records from the appropriate claims handling organization, either the insurance carrier, third-party administrator, etc); sending the file with all 3,388 claims to insurance carriers, self-insureds and third-party administrators asking for clarification on the claims in which data is missing (Mr. Kadison noted it can be sent on three separate
sheets with a note stating the Board has found that there is either a Form WCB-10 missing on the claim, an amount missing on Form WCB-11 or both forms missing information, with instructions to verify and submit the correct information or to explain why the information is not needed, if that is the case); asking the parties to submit either a form WCB-10 or WCB-11, or both forms, in those cases in which data is missing on the 3,388 claims; the additional data, in most situations, not being submitted accurately or completely (Mr. Kadison noted in some situations there may not have been a permanent impairment rating but that the parties should be able to easily provide the information, if it is available); whether parties would have data for claims filed in 1998 (Mr. Kadison noted the more 
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SECTION 213 DATA CONT’D

Discussion Continued:

recent years are more Informative, if the information is not available); the number of permanent impairment ratings reviewed on an annual basis totals approximately 700 (Mr. Kadison stated that for 3,388 claims, across a 10-year span, could be a sizeable percent of claims.  Mr. Kadison noted not all of the claims will be rated for permanent impairment since there are some that will be medical-only claims, temporary total claims, etc. Mr. Kadson noted that with the level of maturity that the database today would have approximately 5,000 claims); the data file containing a universe of all claims; the Board requiring a permanent impairment rating on lump-sum settlements, unless the parties could agree there was no permanent injury and thus no permanent impairment which changed in 2008 so that now a party needs a rating or a note from his or her physician saying there is no permanent injury; the Board requiring permanent impairment ratings on lump-sum settlement forms for approximately two years (Mr. Rohde stated there could potentially be a combined rating, depending on how it is presented to a hearing officer); the Board extracting permanent impairment rating data from lump-sum settlement forms; whether stacking is part of the equation (Mr. Rohde stated it would depend – if the parties came in and there were three injuries that could be stacked then it is assumed the parties would give the stacked rating  (Mr. Rohde stated it all depends on what is on the form and remarked he does not know what the practice is); the percentage of claims without permanent impairment being very high (Ms. Mayo noted it is common for cases settled to involve more than one injury and stated she is not certain whether that is related or not);  what group of files Practical Actuarial Solutions, Inc. is looking at (Attorney Case inquired of Mr. Kadison if he is only looking at files that have been presented for a lump-sum or files that may or may not have been settled.  In response, Mr. Kadison noted the document he has provided to the Board includes every claim that has been reported to the Board on basically either Form WCB-10 or WCB-11 which encompasses most likely every claim that occurs in the State of Maine including medical-only claims and a host of other claims.  Mr. Kadison stated it is simply a subset of the claim count 

where when he matches Forms WCB-10 and WCB-11 he has reasons to 
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Discussion Continued:

believe there may be some data elements missing.  Mr. Case recommended looking for Form WCB-10 but that for the cases that have not settled he is concerned that Form WCb-11 are commonly not filed at all so that the field is being narrowed unnecessarily by only looking at those two forms.  General Counsel Rohde noted these are only cases where it appeared the case had been settled and that for the first three categories somewhere in the data, there is an amount of the lump-sum settlement stating the case has been settled but there is no permanent impairment rating.  Mr. Rohde noted there is a separate discussion about the other cases that were never settled.  Mr. Kadison stated the current discussion is only dealing with those cases in which there is a lump-sum settlement amount shown on either Form WCB-10 or WCB-11, or both with no permanent impairment rating);  whether it is more likely for a case with a 16% permanent impairment rate to be settled or a permanent impairme3nt rate of 8% to be settled, or both (Director Monfiletto’s inquiry as to whether it is more likely a permanent impairment rate of 8% for the lump-sum or a permanent impairment of 16%.  In response, it was not the case with an 8% permanent impairment rating is more likely to be settled because three-quarter of the cases are below the threshold.  Director Monfiletto inquired in those cases that are below the threshold is it preferred that an employee receives lifetime benefits rather than a settlement amount?  Mr. Monfiletto asked if those cases with no permanent impairment rating indicate it is above or below the threshold.  In response, Attorney MacAdam noted especially with those cases addressed a few years ago before two years ago were assigned a 0%.  Mr. Kadison noted there were 3.638 cases with a 0% permanent impairment.  It was noted that prior to the new regulation the parties could stipulate to a permanent impairment
rating of 0% to move on.  Mr. Kadison referred directors to the first page, following the summary page, to those cases listed in the lump-sum settlement column.  Mr. Kadison noted that five or six lines down there is a case that settled for $286,000 and noted there were a couple of other larger settlements such as $100,000, $241,000, $150,000, $175,000 and $368,000, and remarked there are some sizeable lump-sum settlements and remarked in this case they are shown on Form WCB-11 but not on the WCB-10 and there is no permanent impairment rating so the data for 
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SECTION 213 DATA CONT’D

Discussion Continued:

Form WCB-11 is indicating some rather sizeable lump-sum settlements when there is some other data that appears to be missing.  Mr. Mingo inquired if some of the cases could be some with a 0% permanent impairment rating assigned by agreement of the parties when the case was settled.  Mr. Kadison noted the Board’s General Counsel asked the same question and remarked he reviewed the data last night and commented he did not find any but that he will be taking a closer look at the data.  Mr. Kadison stated he is assuming the answer will be no and that there may be a few overlaps but that he does not believe that will be the case because of the way it was approached); some of the dates of injury being incorrect such as the case with the date of injury of 1901; 
Mr. Kadison’s recommendation with respect to the Board gathering some data to ask the various reporters of the data – insurance companies, self-insureds and third-party administrators to look at their records for the 3,388 claims and determine when there may be some inaccuracies under Form WCB-10 or WCB-11, or both and provide revised data to the Board (In response to Chairman Dionne’s inquiry as to whether those efforts will result in more accurate data then the Board currently has before it, Mr. Kadison stated that will be the case and explained it will take a few extra hours to figure out what inconsistencies may emerge by having a core data base the Board has been working for years and suddenly adding on 2,000 to 3,000 new claims into the mix.  Mr. Dionne noted that over and above that there will be work that is going to be required by the parties.  Mr. Kadison agreed and explained that it is something that probably should have been done in the past); the current plan being to address those cases that were resolved by a lump-sum settlement and whether there will be a future plan to address those cases that have not been 
settled (Mr. Kadison noted the Board needs to wait until a case is settled to get a rating but that there is another area the Board will be dealing with that may answer that question when he deals with the second phase of claims, later in this presentation.  Mr. MacAdam noted his concern is with the lower permanent impairment percentages and explained that someone out of work for a knee surgery with a 1% or 2% permanent impairment 
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rating and that frequently an individual with that type of injury is out of work for maybe two months and returns to work with no ongoing wage loss.  Mr. MacAdam noted there is no incentive for anyone to get it and remarked that if you have a fairly low permanent impairment rate that it is not being captured); those cases in which there are permanent injuries with no rating and no lump-sum settlements  and coming up with a specific dollar amount to consider, in an effort to capture those cases also (Mr. Kadison stated those types of cases are difficult to capture and commented the next section may address some of that);; the smaller subset of data, found on page 14 of the report from Practical Actuarial Solutions, Inc. entitled “benefit paid from and to and the various amounts.
Mr. Kadison stated that what he did here was look at the benefit paid column on Form WCB-11 and look for amounts that seemed rather large with no indication of a lump-sum amount on either Form WCB-10 or WCB-11 and no permanent impairment rating anywhere on Form WCB-10 (Mr. Kadison stated he curious as to whether there are claims that have had a reasonable amount of benefits paid would not have permanency.  Mr. Kadison stated those with $50,000 and over there are 780 claims that have benefits paid of at least $50,000 but no evidence of a lump-sum amount of a permanent impairment rating.  Mr. Kadison stated as an example if you go on one page further that the date of birth for the third column is May 20, 1956 and you can see benefit paid of $111,207 which involves medical costs totaling $84,642, $8,000 in other payments, costs for employment rehabilitation and no lump-sum settlement.  Mr. Kadison noted that in order to have $111,000 with no evidence of a lump-sum or permanent impairment rating is one that he and Board staff are curious about.  Mr. MacAdam noted he has seen cases in which there are actually decisions by hearing officers finding permanent impairment and then 
six months later there will be a Statement of Compensation Paid which 
will say “is there any permanent impairment” and the box is checked “no” even though there already been a decision finding there is.  Mr. Kadison noted that at getting at the core of claims such as that where the Board is at the mercy of the data reported to the Board by whoever is reporting it and if they report something that indicates no permanency, no permanent 
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impairment rating.  Mr. Kadison noted that when he sees $111,000 claim he wonders why there is no permanency.  Mr. Kadison noted the columns in his data do not contain a total amount paid with regard to claims); those claims in which there is permanent injury but not defined as a permanent impairment such as a knee injury that results in a permanent limp; an employee having a permanent injury without having lost benefits or ongoing lost time; whether the Board has to define what a permanent injury is and what is not; sampling some of the cases to determine how many of them have permanent impairment and what they are, and adding that data into the other data, such as those with costs of $5,000 or above and then determining what the permanent impairment was; permanent impairment being defined in the statute and in the American Medical Associations’ Guide to the Evaluation of Permanent Impairment; those cases in which the employee has returned to work but never had a permanent impairment assessment and were never entered into the Maine Workers’ Compensation Board system, which total in a higher number than the number of lump-sum settlements; defining any subset from benefits paid, medical dollars paid and defined how many claims fit into various layers, categories and then sample the percent so if it is the opinion of the Board that medical costs are a good indicator of whether there is permanency and if benefits paid is an indicator the Board can come up with samples either way, within those categories; the $10,000 threshold in the cases provided by Mr. Kadison being presented after his perception of what might be material within the Maine Workers’ Compensation system; those cases that can be captured, but are not included in the material before the Board such as those cases with a $5,000 payout with no permanent impairment rating; Section 213(2) of the Act with respect to the definition of permanent impairment and Section 102(16) defining any anatomical or functional abnormality or loss existing after the date of maximum medical improvement (Mr. MacAdam noted there is no requirement that there be any ongoing receipt of incapacity 
benefits.  Mr. MacAdam noted an employee only has to have an injury that is permanent with permanent being defined as you have some actual loss or abnormality); sample percentages set at 20%, 50% and 100%for the various 
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thresholds (Mr. Dionne inquired of Mr. Kadison why he did not go 20% across the Board.  In response, Mr. Kadison stated he could but that the other aspects of it is the claim count shrinks quite a bit and noted when claim counts are smaller the Board wants a larger sample size out of the percent and commented he is quite intrigued over the $50,000 and stated he is very curious how there could be a claim with $50,000 in benefits paid that does not have any evidence of a lump-sum settlement or a permanent impairment rating.  Mr. Kadison stated it may be rather interesting and stated the important point is that the Board uses the appropriate weights to reflect it in the database.  Mr. Kadison noted that simply because the Board has a different sample size of 20, 50 and 100 percent does not mean they get treated in that consistent way and remarked they get extrapolated); page 15 (Director Monfiletto inquired of Mr. Kadison if the zero percentages is where there was not a lump-sum amount or that the Board did not report it properly, or that it was never settled.  Mr. Monfiletto noted there is one case with medical costs of over $800,000 but there is no settlement amount.  Mr. Kadison noted the Board’s database indicates no evidence of a lump-sum or that it was settled and that someone did not report it); the few cases that have under $5,000 medical payments (Mr. Kadison noted there is a serious benefit on the indemnity side that should go with other sizeable medicals, typically and are the more serious of them.  Mr. Kadison noted that the subsequent pages show smaller ranges and the claims look different, especially four pages in where the heading says “Benefit Paid $10,000-$25,000 and remarked the Board can see the benefit paid column are all within the $10,000 to $25,000 range and the medical costs are generally smaller but that there are some larger.  Mr. Kadison noted most of the cases have a sizeable medical benefit amount.  Mr. Monfiletto noted the data seems to indicate that medical costs seem to be consistent regardless of how much the benefit paid ranges. Mr. Monfiletto stated the Board should be looking at medical costs to ensure there is a permanent impairment rather than benefit costs – In response, Mr. Kadison noted the Board can define it any way it would like); the additional work not requiring additional funds on behalf of the Board because of its current contract with Practical Actuarial Solutions, Inc. (Mr. Kadison stated the cost will be sending a 
NEW BUSINESS CONTINUED
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mailing out to all the parties involved listing the claims involved which are missing and stated the data will flow in typically on Forms WCB-10 and WCB-11 that will be entered into the Board’s system on any typical claim so there is some added paperwork coming into the Board with respect to entry into the system); the Board having to reset the threshold on January 1, 2010.  Mr. Kadison stated the Board will then have the typical database that it has always had that includes data that is submitted by the insurers.  Mr. Kadison noted the Board is finding some evidence that it may not be so complete, plus all of the data the Board is trying to capture whether the Board believes there has been either incompleteness or inaccuracy.  Mr. Kadison stated the Board will have a larger data set than it had and stated he will do the analysis the same way, with the additional data, and will have to make some considerations for what could be a somewhat different database); the costs, energy and effort coming from insurer, self-insureds and third-party administrators; those cases that do not have a permanent impairment rating most likely being below the threshold because it would be more important to employees if he or she were above the threshold to make sure they have the permanent impairment rating; some of the claims appearing to have large permanent impairment ratings because of the indemnity costs which will affect the whole study if the complete database is inaccurate; whether there is ever a time in which a 0% permanent  impairment rating would be appropriate to include in the data to adjust the permanent impairment threshold (Mr. Rohde stated according to the Board’s position the answer is “yes” and that there are some others saying “No.” but that the Board’s theory is that in the 4th edition of the AMA Guide which is what the Board is using is that parties can get a 0% permanent impairment rating for a permanent injury such as a repetitive upper extremity injury.  Mr. Rohde noted the entity has a permanent injury and is likely to have permanent restrictions which places it in the definition of the rule and will result in a 0% at the end of the day, from the Guideline); the value of having an additional code for permamnetimpairment purposes rather than having a code of 0-100 (Mr. Kadison stated it would be worthwhile to have a code in which both parties would essentially agree to a minor claim, under 5% permanent impairment and does not want to get it rated.  Mr. Kadison 
stated he would build it into the lower end of the distribution of impairment ratings.  Mr. Kadison noted it does not need to specific 
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because it is not close to the threshold and commented it is then that the Board has a bigger concern and likewise, there may be situations where you have a very serious claim and no one is arguing about 50% or 30% more impairment rating.  Perhaps it is reasonable to have an additional code that says “we know that we both agree that we have a serious claim? That says a serious claim and should be included above the threshold)); Director Monfiletto’s comments regarding the issue with the data under Section 213 being problematic for years (Director Monfiletto stated he is in hopes that the Board can begin collecting the appropriate data so that future Boards can get an actuarial report, review it and sign off on it the same day rather than arguing, debating, lawsuits, etc.  Mr. Monfiletto if the data is agreed upon then there should not be a problem with the data out.  Mr. Monfiletto noted the problem has been ongoing since 1998 and stated it would be benefit for future Board); the last two pages of the documents before the Board (Mr. Kadison noted the data pertains to claims where it appears the Board is missing Form WCB-11 which are fundamental reports required on an annual basis and stated it is not necessarily an issue with his analysis and stated he is simply saying it is a situation in which the Board is not getting all of the data that they should be getting and if the Board so desires he can provide a list of all of those as well that can be sent out to insurers, etc. saying he believes the Board is missing Form WCb-11 and please forward the information to the Board.  Mr. Minkowsky noted the Board has requested the form during its onsite audits and stated the Board has talked about its audits with respect to including those cases Mr. Kadison is talking about); Practical Actuarial Solution, Inc. recommending 3,388 claims that there appears to be an inconsistency between the WCB-10 and WCB-11 form and the lack of a permanent impairment rating, and there is no lump-sum amount or if there is an amount on one or both of the forms the second element was the various sizes where there would seem to be permanent impairment ratings that would be appropriate but are not evident and the third being 

Form WCB-11 that are not reported; those cases not having been reported via Form WCB-11 not being included in the 5,387 claims.  Mr. Kadison noted there is no form but that once the form is filed there may be 
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evidence that there should have been a permanent impairment rating.  Mr. Kadison explained that it is not a concern in the actuarial area yet but if Form WCB-11 is filed, on those cases, that show a lump-sum settlement that the Board may want to inquire further as to whether there was a permanent impairment) and whether some of the missing data may be data-entry errors.
Sophia Leotsakos-Wilson MOVED THAT THE BOARD GO FORWARD WITH GATHERING THE NECESSARY DATA, INCLUDING THE MISSING WCB-11 INFORMATION AND THAT A REPORT GO BACK TO BOARD ON THE PROGRESS WITH RESPECT TO GATHERING THE DATA; Anthony Monfiletto seconded.
Discussion:

Directors conversed briefly with respect to allowing the parties suffic9ent time to produce the data needed, if available, as recommended by Former Board Member Longfellow; staff bring timeframe issues to the Board’s attention if they arise; the Chair’s comments with respect to the Board most likely not penalizing those parties who make an effort to produce the documentation; the additional data becoming an important element of the study for January 1, 2010 (Mr. Kadison stated it would be helpful if the parties could provide the Board with the information before Thanksgiving so that it can enter it into the system and include it in the database being relied upon which says it is the desire of the Board to get information to the Board within a specific timeframe); the Board’s past action with delaying the permanent impairment threshold or extension of benefits provisions in Section 213; whether a permanent impairment is set, based on dollar amounts (Mr. Kadison noted if the data record for that claim does not change that he will deal with it the way he would today which is to exclude the claim.  Mr. Kadison stated his area of expertise is not in 

setting permanent impairment ratings and remarked there is probably some relationship between dollars paid and permanent impairment ratings and stated he expects there is a lot of latitude there, as well.
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Mr. Kadison stated a claim with $50,000 in benefits paid could range between 1% impairment rating and a 30% impairment rating and stated that by focusing on this area the database should get better and remarked there will be an emphasis from all of the carriers, etc. to send in the data and be on top of any reporting requirements that exist and the two death benefits cases provided in the data (Director Monfiletto stated he believes it is important for the Board to track the payment of death benefits to the Employment Rehabilitation Fund is there something we can do to ensure that the money paid goes to help employees and not go as part of the Board’s offset to the assessment or is taken by the Appropriations Committee to help employers.  Mr. Monfiletto stated it appears that if an employee is killed on his or her job and has no dependents or is of age, so the parents do not receive the funds, and then the money goes back to the employer whose purported negligent actions may or may not have resulted in the employee’s death and stated he feels the actions appear as criminal and stated he believes it is important for the Board to ensure that any monies paid to the Employment Rehabilitation Fund as a result of a death benefits stays in the Fund and is used for the purpose of rehabilitating injured employees.  Director Wilson noted the negligence may also be on the part of the employee.  Mr. Rohde noted there is already legislation in the budget with regard to $2 million coming out of the Fund over the course of two fiscal years.  Mr. Rohde noted new money coming in, by statute, goes into the Fund and is available to be used for the purpose of paying for rehabilitation programs.  Mr. Rohde noted the Board has also discussed amending the statute to exempt the Fund from its various accounts which presumably should take care of the issue. It was noted a legislative proposal will not alleviate the possibility of future legislative action superseding a law, such as the action the Legislature took recently with respect to changing the contract in place for State of Maine employees).
MOTION PASSES 4-1 (Director Mingo opposed).
MINUTES

1) Draft Minutes of August 11 Board Business Meeting: Board members approved, as written, the draft minutes of the business meeting they attended at the Central Office on August 11, 2009.
Anthony Monfiletto MOVED TO APPROVE THE MINUTES OF

AUGUST 11, 2009, AS WRTITEN; Ginette Rivard seconded.

MOTION PASSES 4-1 (Director Mingo opposed).
EXECUTIVE DIRECTOR REPORT
1) State of Maine Budget Shortfall:  Following up on his recent reports regarding the projected State of Maine budget shortfall, Chairman Dionne informed directors the Joint Standing Committee on Appropriations met on the 12th and 13h of August to discuss the priorities proposed by General Fund agencies which were submitted to Ryan Lowe.  Mr. Dionne stated the Non-General Fund agencies have not fallen under those parameters yet but that as the budget shortfall increases the Board may fall under the same parameters even if it is a Non-General Fund agency because it falls under most of the Governor’s Appropriations Committee’s mandates in the past.  Mr. Dionne advised directors that if the Board is required to do so that staff will submit the plan provided the Board.
2) WCB Draft Rule Chapter 5 (Proposed Facility Fee Schedule):  Directors were advised the Board held a public hearing on the Proposed Facility Fee Schedule for inpatient, outpatient and Ambulatory Care & Surgical Center fees on the 17th of August.  Executive Director Dionne informed the Board that the public hearing received a high turnout and noted Deputy Director Inman has received a number of telephone inquiries and expects to receive numerous written comments on the rule, which will most likely go back before the Board for a final vote some time in September.  Directors were advised that the Board can expect to receive numerous public comments on the proposed fee schedule.
3) Personnel Priorities:  Directors were advised the Board has filed a waiver from the hiring freeze for both Ms. Larabee’s position, the individual in charge of managing the Applications for Predetermination of Independent Contractor Status and Ms. Boucher’s position who records hearings at the Augusta Regional Office.  Mr. Dionne advised directors both individuals have left the Board’s employment under the Early Retirement Incentive Program and remarked that in most instances those positions are frozen for two years because of the $10,000 payout the State of Maine offered to Early Retirees.  Mr. Dionne stated staff expects to hear back from the Department of Administrative and Financial Services within the next 7-10 days. 
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1)
WCB Rule Chapters 1 and 3 (Electronic Proof-of-Coverage):  General Counsel Rohde informed directors the rule changes in regard to electronic proof of coverage went into effect on August 22, 2009 which requires parties to file proof-of-coverage documentation electronically with the Board. 
Chapter 1:
PAYMENT OF BENEFITS

*
*
*
*
*

§ 5.
Electronic filing of proof of coverage

1.
General

A.
(1)
Unless a waiver has been granted pursuant to subsection (1) (B) of this section, insurance companies shall file with the Board notice of the issuancenew, renewal, or endorsement of any workers’ compensation policy to an employer using International Association of Industrial Accident Boards and Commissions (“IAIABC”) Proof of Coverage Release 2.1.


(2)
For notices filed within the 52-week period immediately following the effective date of this rule, the required notice must be filed with the Board no later than 14 days from the transaction effective date for issuance, renewal or add endorsement.  However, if a transaction is submitted and rejected within the initial 14 day period, the notice will not be considered late if it is resubmitted and accepted by the Board within 30 days after the TR acknowledgement code is sent by the Board.  Transactions initially submitted later than 14 days after issuance, renewal or endorsement shall be considered late even if resubmitted and accepted by the Board within 30 days after the TR acknowledgement code is sent by the Board.


(3)
For notices filed after the period specificied in subsection (1) (A) (2) of this section, the required notice must be filed with the Board no later than 14 days after issuance, renewal or endorsement.

B.
(1)
The Board, at its discretion by majority vote of its membership, may grant an insurer a waiver of the filing requirements of this section if the insurer establishes to the satisfaction of the Board that compliance with these requirements would cause undue hardship. For purposes of this section, undue hardship means significant difficulty or expense.  Requests for waivers must be submitted in writing and addressed to the Chair of the Workers’ Compensation Board, 27 State House Station, Augusta, Maine 04333‑0027.

(2)
Individual waiver. An individual notice of Proof of Coverage can be filed by paper or fax if the Executive Director or the Executive Director's designee finds that the insurer was prevented from complying with this section because of circumstances beyond the control of the insurer.  A decision by the Executive Director or the Executive Director's designee may be appealed to the Board of Directors.  The appeal must be in writing; must set forth the reasons why the appealing party believes the decision should be reversed; and must be filed within 7 (seven) days of the date of the decision appealed from.

2.
Definitions

A.
Application acknowledgement codes. A code used to identify whether or not a transaction has been accepted by the Board. A sender will receive one of the following codes after submitting a transaction:

(1)
HD.  The transmission was rejected and the Proof of Coverage is not filed.
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(2)
TA (Transaction accepted). The transaction was accepted and the Proof of Coverage is filed.

 (3)
TE (Transaction accepted with errors). The transaction was accepted with errors and the Proof of Coverage is filed. The error or errors will be identified in the acknowledgement transmission that is sent by the Board. All identified errors must be corrected within 14 days after the date the acknowledgement transmission was sent by the Board.

(4)
TR (Transaction rejected). The entire transaction has been rejected and the Proof of Coverage is not filed.

(5)
TW and TN.  These application acknowledgement codes are not used.

B.
Data element. A single piece of information (for example, policy effective date). Each data element is assigned a name and a number. Except as modified in this rule, data element names and numbers are as defined in IAIABC Proof of Coverage Release 2.1, Data Dictionary June 1, 2007 Edition (Appendix XI).

C.
Data element requirement code. A code used to designate whether or not a data element has to be included in a transaction. Each data element is assigned one of the following data element requirement codes:

(1)
M (Mandatory). The data element must be present and must be in a valid format or the transaction will be rejected.

(2)
MC (Mandatory/Conditional). The data element is mandatory if the conditions defined in the Maine Workers’ Compensation Board Proof of Coverage Release 2.1 Conditional Requirement Table (Appendix X) exist.

(3)
E (Expected). The data element is expected when a transaction is submitted. The transaction will be accepted without the data element and the notice of Proof of Coverage is filed but is incomplete. The entity submitting the transaction will receive a message indicating the transaction was accepted with errors and identifying the missing or incorrect data element or elements. The notice of Proof of Coverage must be completed by submitting the missing or corrected data element or elements within 14 days after the error message is sent by the Board or prior to any subsequent submission for the same policy, whichever is sooner.

(4)
EC (Expected/Conditional). The data element is expected if the conditions defined in the Maine Workers’ Compensation Board Proof of Coverage Release 2.1 Conditional Requirement Table (Appendix X) exist. The transaction will be accepted without the data element and the notice of Proof of Coverage is filed but is incomplete. The entity submitting the transaction will receive a message indicating the transaction was accepted with errors and identifying the missing or incorrect data element or elements. The notice of Proof of Coverage must be completed by submitting the missing or corrected data element or elements within 14 days after the error message is sent by the Board or prior to any subsequent submission for the same policy, whichever is sooner.

(5)
IA (If Available). The data element should be sent if available. If the data element is sent, the Workers’ Compensation Board may edit the data to ensure valid value and format. A filing will not be rejected if the only error is a missing data element designated IA.

(6)
NA (Not Applicable). The data element does not apply to the triplicate code and does not have to be sent. The Board will not edit these data elements.
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(7)
R (Restricted).

(8)
F or FT (Fatal Technical). Data elements that must be sent. If a data element designated F is not present and in a valid format, the filing will be rejected.

(9)
X (Exclude). The data element does not apply to the triplicate code and does not have to be sent. The Board will not edit these data elements.

D.
Record.  A defined group of data elements that is identified by the transaction set identifier.

E.
Report.  A report is equivalent to a transaction.

F.
Transaction.  The communication of data that represents a single business event.  A transaction consists of one or more records.

G.
Triplicate code.  The triplicate code defines the specific purpose for which the transaction is being sent.  It is a combination of the Transaction Set Purpose Code (DN0300), Transaction Set Type Code (DN0334) and Transaction Reason Code (DN0303).

3.
Requirements for filing using IAIABC Proof of Coverage Release 2.1

A.
Triplicate code.  One of the triplicate codes contained in the MWCB Proof of Coverage Element Requirement Table shall be used when transmitting Proof of Coverage.

B.
Data element requirements.  Data element requirements are as set forth in the Maine Workers’ Compensation Board IAIABC Proof of Coverage Release 2.1 Element Requirement Table contained in Appendix IX of this rule.
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2)
Board Rule Chapter 2:  Directors were advised WCB Rule Chapter 2, regarding the 52-week extension of benefits in Section 213 of Title 39-A went into effect on August 17, 2009.
Chapter 2
SECTION 213 COMPENSATION FOR PARTIAL INCAPACITY
§ 2. Extension of 260​week limitation
1
The 260​week limitation referenced in 39​A M.R.S.A. §213(4) shall not be extended for 52 weeks on January 1, 1998 because the frequency of such cases involving the payment of benefits under §212 or §213 is greater than the national average based on frequency from the 1997 Statistical Bulletin issued by the National Council on Compensation Insurance.
2.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended for 52 weeks on January 1, 1999 because the frequency of such cases involving the payment of benefits under §212 or §213 is no greater than the national average based on frequency from the 1998 Statistical Bulletin issued by the National Council on Compensation Insurance.

3.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended for 52 weeks on January 1, 2000 because the frequency of such cases involving the payment of benefits under §212 or §213 is no greater than the national average based on frequency from the 1999 Statistical Bulletin issued by the National Council on Compensation Insurance.

4.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall not be extended for 52 weeks on January 1, 2004 because the frequency of such cases involving the payment of benefits under §212 or §213 is greater than the national average based on frequency from the 2003 Statistical Bulletin issued by the National Council on Compensation Insurance.

5.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall not be extended for 52 weeks on January 1, 2005 because the frequency of such cases involving the payment of benefits under §212 or §213 is greater than the national average based on frequency from the 2004 Statistical Bulletin issued by the National Council on Compensation Insurance.

6.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall not be extended for 52 weeks on January 1, 2006 because the frequency of such cases involving the payment of benefits under §212 or §213 is greater than the national average based on frequency from the 2005 Statistical Bulletin issued by the National Council on Compensation insurance.
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7.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended for 52 weeks on January 1, 2007 because the frequency of such cases involving the payment of benefits under §212 or §213 is no greater than the national average based on frequency from the 2006 Statistical Bulletin issued by the National Council on Compensation Insurance.

8.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended for 52 weeks on January 1, 2008 because the frequency of such cases involving the payment of benefits under §212 or §213 is no greater than the national average based on frequency from the 2007 Statistical Bulletin issued by the National Council on Compensation Insurance.

9.
The 260-week limitation referenced in 39-A M.R.S.A. §213(4) shall be extended for 52 weeks on January 1, 2009 because the frequency of such cases involving the payment of benefits under §212 or §213 is no greater than the national average based on frequency from the 2008 Statistical Bulletin issued by the National Council on Compensation Insurance.
4) Law Court Ruling (St. Mary’s Regional Medical Center v. Bath Iron Works, Corp.):  General Counsel Rohde, referring to the Law Court’s 
May 20, 2009 decision in the case of St. Mary’s Regional Medical Center v. Bath iron Works, Corp, advised directors the case deal with the Board’s Hospital Fee Schedule and the provision in place that allows a reduction of 50% of medical bills are paid within 30 days.

Discussion:

Directors and General Counsel Rohde discussed the injured employee in the case filing a claim under the Federal Longshoreman Act (Mr. Rohde apprised directors that the medical bills were paid in accordance with the Federal fee schedule and St. Mary’s disagreed and stated they wanted to pursue a claim under the State Act because there is a larger payment for the services.  Mr. Rohde noted B.I.W. argued they did not have the ability to file under the State of Maine act because there was already a Federal claim by the employee.  Directors were advised the final outcome was a ruling in which the Law Court states the employee is free to pursue
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Discussion Continued:

benefits in both the State and Federal venue, as well an Insurance provider having the same ability.  Mr. Rohde stated St. Mary’s, in the decree, was awarded the balance of their bill per the Board’s current Medical fee schedule which allows the provider to deduct 5% from the invoiced amount if paid within 30 days).

5) Proposed Facility Fee Schedule:  General Counsel Rohde apprised Board members the community has until the close of business on 
August 27, 2009 in which to submit written comments on the Board’s proposed Facility Fee Schedule and stated he will be providing the Board with copies of the written comments and a Summary of Public Comments on the matter, sometime in September.
6) Petition for Reconsideration of Extended Benefits and Motion to Compel (Michael Richards v. Sappi / S.D. Warren Company):  General Counsel Rohde provided Board members with a copy of the employer’s Petition for Reconsideration of Extended Benefits and Motion to Compel Discovery in the case of Richards v. Sappi/S.D.Warren Co. and were advised the matter will be added to the next agenda, in order to give directors ample opportunity to review and consider how best to proceed with respect to scheduling a hearing on the case or assigning the matter to the Board’s hearing officers.  Directors briefly conversed with respect to the merits of the case and agreed to add the item to the next agenda for further discussion.
Discussion:

Directors and Staff discussed the Board, several years ago, deciding a Petition for Extension of Benefits Due to Extreme Financial Hardship, in 2005, and noted the employee who filed the Petition prevailed and benefits were continued, as of that date; the Petition for Reconsideration in front of the Board today (Mr. Rohde informed the Board that the petition before them is a petition filed by the employer who is responsible for paying those continued benefits and a Motion to Compel Discovery from the employee); Staff suggestion on how best to proceed with respect to the pending Motion and Petition for Reconsideration (Mr. Rohde 
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suggested to directors that they review the material and address the matter at the next meeting.  Mr. Rohde stated he wanted the Board to have a background on the matter and commented that in extreme financial hardship situations the employee has to show that they are unable to be gainfully employed because of their work-related injury.  Mr. Rohde stated in the case before the Board it was concluded the employee did that and remarked he has also provided the Board with a copy of the decision with regard to that matter, for the Board’s perusal, and noted that at the time the employee was working eight hours a day, three days a week, earning $180 a week and remarked the employer now believes that entitled him to benefits should be discontinued or reduced); Chapter 2(5)(8) stating the employee had to wait 120 days before they could file a Petition for Review and to prevail they must establish a material change 
in circumstances, since the previous order (Mr. Rohde noted it appears to be a more stringent test then in a normal Petition for Review which is simply a change of circumstances.  Mr. Rohde noted a request has been made for receipt of the employee’s tax records and monthly expenses, for the last few years, from the employee.  Mr. Rohde noted the employee has filed an Objection to the Motion to Compel Discovery on the grounds that they are not entitled to that and that they need to show some basis for discontinuing the benefits); the petition before the Board being the first Petition For Reconsideration it has received (Mr. Rohde noted one was filed but dismissed, prior to Board action, when the matter was settled); Section 213 (the section of the Act dealing with “extreme financial hardship” situations); the Board having to deal with the Motion to Compel Discovery, prior to the pending Petition for Reconsideration, if it decides to proceed (Mr. Rohde apprised directors that if the Board votes to hear the case that it will be scheduled for a Board hearing at which time the Board will hear the evidence and testimony from the parties, and their arguments after which time the matter will close and a decision, by the Board, is rendered that day.  Mr. Rohde noted the deliberations are open
GENERAL COUNSEL REPORT

CONTINUED

PENDING MOTION TO COMPEL DISCOVERY AND PETITION FOR RECONSIDERATION CONT’D
Discussion Continued:

to the public); whether there is a timeframe with regard to Board action (Mr. Rohde stated it is best to deal with the matter as soon as possible and stated that at the next board meeting the Board may want to decide whether to hear the case, or assign if to a hearing officer or group of hearing officers and that if it decided to hear the matter that it will decide on a day best for the Board to hear the case.  Mr. Rohde noted that in the past the Board has scheduled extreme financial hardship cases following a Board meeting); such cases requiring several hours of the board’s time; the Petition for Reconsideration seeking Board approval to discontinue benefits being paid to the employee; the Board dealing with the Motion to Compel prior to the Petition for Reconsideration (Mr. Rohde noted the employer, in its Motion, is asserting that it needs the information from the employee for it to result in a meaningful hearing and commented it would not make any sense to not deal with the Motion first and remarked the Board can then decide whether it wants the full Board to hear the case or assign it to one or a group of three hearing officers).
OLD BUSINESS

1)
National Council of Compensation Insurers “NCCI” Forum:  Ms. Laura Backus-Hall and Harold Pachios, representatives of NCCI, extended an invitation to the Board to attend NCCI’s upcoming Forum at the Portland Country Club on October 21, 2009. 

2)
Correspondence from the Maine Chamber of Commerce:  Following up on the Board’s recent deliberations regarding the Board’s receipt of a letter from the Maine State Chamber of Commerce and the Board’s draft response to the letter, Executive Director Dionne informed the Board he has met with Leadership Committee Members Mingo and Monfiletto, a meeting initiated by Mr. Mingo, whose concerned about some of the issues involved, and stated he has stated to the two of them that it would be 
OLD BUSINESS CONTINUED
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beneficial if they got a briefing from staff in the Monitoring, Audit and Enforcement Program, in particular audits, and what the Standard Operating Procedures are for that department.  Mr. Dionne noted the meeting will take place next week and that staff will then return to the Board with an update, following the meeting.  Mr. Dionne stated the meeting will involve a discussion about the processes, Standard Operating Procedures, results and penalties.  Mr. Dionne noted that from that meeting the Board members can come back to the Board and tell them what they have learned and whether or not the Board should make changes and how best to respond to the letter.  Mr. Dionne noted he also received a call from Mr. Gore of the Maine Chamber of Commerce who he also informed of the Board’s plans to proceed in this manner.  Mr. Dionne stated Mr. Gore informed him that his intent with respect to sending the letter to the Board was for the Board to consider changes and if so, whether the changes would be done in-house or a Committee of some type formed to discuss the issue and make changes, if needed.  Mr. Dionne noted the Board’s response will be delayed until the Board receives a report back from the Board, tentatively scheduled for the next meeting.
2) WCB Draft Rule Chapter 8(18):  Chairman Dionne, recalling the Board’s decision to table the pending motion of August 11, 2009 to today’s meeting, inquired of directors how they would like to proceed with regard to the proposed elimination of Form WCB-4A.  Mr. Rohde noted the pending motion is to eliminate Chapter 8(18) to remove Form WCB-4A from the list of board-approved forms. 
TABLED MOTION

Anthony Monfiletto MOVED TO TABLE FURTHER ACTION ON FORM WCB-4a to the board meeting of august 25, 2009; Daniel Lawson seconded.  MOTION PASSES 7-0.
OLD BUSINESS CONTINUED

PENDING MOTION

Anthony Monfiletto MOVD TO ELIMINATE THE FORM IN ITS ENTITIRETY; 
Daniel Lawson seconded.  

AMENDED MOTION

Anthony Monfiletto MOVED TO GO OUT TO PUBLIC COMMENT TO ELINMINATE FORM WCB-4a and its ACCOMPANYING REGULATIONS; Daniel Lawson seconded.
WCB Draft Rule Chapter 8(18)

1) If the parties agree to a voluntary payment of a closed-end period of incapacity, modification, reduction or discontinuance, then the Consent Between Employer and Employee, WCB-4A, shall be filed with the Board upon the signatures of the parties.

2)
The employer or insurance carrier shall make compensation payments within 10 calendar days after the WCB-4A is signed by the parties.

3)
Signing the WCB-4A does not by itself create a compensation payment scheme.

4)
The WCb-4A shall be distributed as follows:  (1) Workers’ Compensation Board; (2) Employee; (3) Insurer; (4) Employer.

5)
Upon request by any of the parties, the Consent Between Employer and Employee, WCB-4A, shall be reviewed within 14 calendar days by an agent at the Board’s regional offices in order to answer any relevant questions prior to the employer and employee signing this form.

OLD BUSINESS CONTINUED
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6)
The Consent Between Employer and Employee, WCB-4A, shall not be used when an ongoing order, award of compensation, or a compensation payment schedule is entered under Section 205(9)(B)(2).

7)
The Payments Division will review the filed Consent Between Employer and Employee, WCB-4A, in order to verify that the agreed upon benefits were corrected determined.

8)
The Deputy Director of Benefits Administration will refer abuses of the Consent Between Employer and Employee, WCB-4A, to the Workers’ Compensation Board Abuse Investigation Unit.

Discussion:
Directors and Staff discussed Robert’s Rules with respect to a tabling motion, tabled to a specific date in the future, not requiring a motion to bring it back to the table; the Board having the ability to vote in favor of the motion which results in elimination of Form WCB-4A; the Board’s proposing the elimination through the APA process which requires it to hold a public hearing on its proposed rule change (General Counsel Rohde noted the Board can also amend the motion or do nothing at this time); Director Wilson’s remarks with respect to her support for not taking any action on eliminating a Board form until the Board deals with the letter from the Chamber of Commerce, which brought about the issue and the Board’s deliberations on how best to proceed with addressing the Chamber’s concerns; the proposed rule change requiring a Board vote to send it out to public comment; the Board responding to the letter from Mr. Gore, which is currently in draft format;  delaying further action on the proposed rule change in Chapter 8 until such time the Board concludes its deliberations on the letter from the Maine Chamber of Commerce.
Anthony Monfiletto MOVED TO TABLE THE MATTER UNTIL JAMES MINGO AND ANYTHONY MONFILETTO COME BACK WITH AREPORT FROM THEIR MEETING WITH BOARD STAFF ON SEPTEMBER 2, 2009; GINETTE RIVARD SECONDED. MOTION FAILS 3-2 (Directors Mingo & Leotsakos-Wilson opposed).
OLD BUSINESS CONTINUED
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Discussion:

Directors briefly conversed with respect to Directors Mingo and Wilson not voting in favor of the proposed motion to table (Director Wilson stated she is not in favor of taking action action at this time, until the Board concludes its deliberations on the letter from the Maine Chamber of Commerce which could include a discussion on eliminating the form, if the Board so desires). 

Directors caucused at 11:41 a.m.; returned to the meeting at 11:55 a.m.
Discussion Continued:

Directors discussed tabling the motion, which will require Board action to bring it back on the table and moving ahead on today’s agenda.

James Mingo MOVED TO TABLE WCB DRAFT RULE CHAPTER 8(18); Anthony Monfiletto seconded.  MOTION PASSES 5-0.

2)
WCB Draft Rule Chapter 3 (EDI Tables):  Deputy Director of Information Management Fortier apprised directors the following changes are necessary to remove the language in the rule regarding the Board’s Proprietary electronic data interchange program, no longer in use, and remarked both the Workers’ Compensation Board and insurer/employer community has migrated over to the International Association of Industrial Accident Boards’ and Commission’s Release III EDI program

Discussion:

Directors and Staff discussed the Board, at its last meeting, discussed a data element code with respect to a return-to-work code and changing that to an “expected/conditional” code from “if available” or “N/A--not available” and of the Board’s instructions for  staff to return with a rule that does that; staff, in the meantime, suggesting the Board clean up the rule which currently refers to First Report of Injury forms filed electronically via IAIABC’s EDI format, as well as a proprietary program used by the State of Maine  (Staff noted there are currently no parties
OLD BUSINESS CONTINUED

WCB DRAFT RULE CHAPTER 3 CONT’D

Discussion Continued:

using the State’s proprietary program and noted the reference can be removed from the rules); the five sections where changes can be found in the rule which remove all of the references to the proprietary program (Deputy Director Fortier noted the last entity to change over was Maine’s largest insurer, Maine Employers Mutual Insurance Company, approximately two years ago.  Mr. Fortier noted the propriety program was kept in the rule initially because the Board still had seven or eight carriers that were submitting electronic files to the Board in a proprietary format, some 10 years before the Board migrated to IAIABC’s electronic data interchange program it was the only program being used. Chairman Dionne, for those not familiar with the term “proprietary” explained to the Board and Members of the public that the proprietary format is the WCB’s electronic data interchange program.  Mr. Fortier stated it is a good time to remove the language from the rules since there are no longer any parties using the proprietary program and the Board has no intentions on going back to using the program); the other changes in the draft rule before the Board (Mr. Fortier explained to Board members there are also changes with regard to the First Report of Injury requirement table.  Mr. Fortier noted all of the areas in the data elements are shaded and stated there are a number of items and stated they have been moved to state “N/A” so the parties are aware it is not applicable and not available and stated the Board will not be looking at those data elements when they come in because the only fields changed in the database when it receives an AQ are data elements that deal with who the new Claim Administrator is and commented the Board does not, at that time, look at the other data elements and make changes in its system.  Mr. Fortier stated this change makes it evident to a Claim Administrator that the Board is not looking at this data and if changed, it is not being brought to the Boards attention 
because an “AQ” simply means it is only a change of the claim in the State of Maine.  Mr. Fortier noted the parties can file an “AU “which is a required change and remarked that an “AQ” is simply notifying the Board of the change in the Claim Administrator. Mr. Fortier noted the next change is data element #58 which asks for the employment 
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status code.  Mr. Fortier noted it was “N/A” before but that it has been changed to an expected field which is the field that tells the Board what type of employee has worked full time or part time and remarked there are a series of other codes.  Mr. Fortier commented it should have been included in the rules initially.  Mr. Fortier noted the next change is data element N66 for full wages paid and the date of injury indicator.
Mr. Fortier advised directors that it is in an indicator saying the parties paid wages on the date of incapacity.  Mr. Fortier noted in the current rule it is “expected” and remarked that in the draft rule it has been changed to “expected/conditional” and is required only for indemnity claims in which there is lost time.  Mr. Fortier stated the information is not necessary on medical-only claims.  Mr. Fortier noted the change on page 3 in regard to the return-to-work type code, N189, which the Board discussed at its last meeting.  Mr. Fortier noted the code was NA4 which is causing problems in the Board’s system because the Board has some carriers that are sending the Board a return-to-work date but there has been a release but that the employee has not actually returned to work.  Mr. Fortier noted the Board’s system automatically puts that date in and the Board needs a code to say it will not be entered into the database unless it is an actual return to work at which time the Board’s system automatically puts it in and commented that the new code is needed to say the Board will not enter it into its database unless it is an actual return to work.  Mr. Fortier stated it allows the Board to keep its records straight.  Director Monfiletto inquired how it is handled in a case in which an employee is sent to a second-opinion doctor who says the employee can go back to work full time and the Primary Care Physician says the employee cannot go back to work so the insurer, at that point, cuts off benefits saying the employee has full work capacity and files a 21-Day Discontinuance even though the employees does not go back to work because of the instructions of his or her Primary Care Physician.
Mr. Fortier noted the date is when the employee returns to work, even if that is not actually the date the employee returns to work.  Mr. Fortier noted the Board needs to understand what is taking place in the case and what it is the parties are actually sending to the Board and explained to
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the Board’s system automatically enters the date and noted it is causing a lot of other problems with the Board’s system); the next change being in regard to the “conditional” requirements tab and states the condition set forth on both the first page – the date of injury indicator and on the next page the return to work where it says the conditions are for those two elements.  Mr. Fortier noted the next section is the subsequent report and referred to the first set of changes on page 2 where the Claim Administrator indicates their phone number, if available.  Mr. Fortier stated it is being changed to an expected field so that the Board has the appropriate contact information for future reference, since the information is used by the Board’s dispute resolution staff.  Mr. Fortier noted the next change deals with the Federal Employment Identification Number or also known as the FEIN number and remarked that it was an expected field and mandatory which was an oversight because on the First Report of Injury the Board made the Insurer/FEIN an expected field and the UIAN a mandatory field.  Mr. Fortier noted there is no Unemployment Identification Number (UIAN number) on the subsequent field so the Board needs that to know who the employer is and that is why it went from expected to mandatory.  Mr. Fortier informed the Board that the next change addresses the date of when the employee’s disability began was N/A and stated if there is a current date of disability the Board needs to know what it is.  Mr. Fortier noted the next change deals with the return-to-work type code and remarked the Board also changed the employment status code to “expected.”  Mr. Fortier remarked the last change is the average wage which was N/A and has now been changed to “if available” should they know the average wage at the time the denial form is submitted); the last packet of changes dealing with the Subsequent First Report of Injury form (Mr. Fortier noted the change allows the parties to lay out the conditions and also obtains the two conditional elements) and the data dictionary – the source for all the maintenance types of codes, etc. (General Counsel Rohde apprised directors that the Board is apparently using the 2006 edition and remarked staff is recommending the Board change to the most recent edition which is January 1, 2009 and published by IAIABC). 

See WCB Website for Chapter 3:

www.maine.gov/wcb/departments/technology/edirule.htm
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James Mingo MOVED TO SEND IT OUT TO PUBLIC COMMENT; Sophia Leotsakos-Wilson seconded. MOTION PASSES 5-0.
ADJOURNMENT
James Mingo MOVED TO ADJOURN TODAY’S MEETING; Anthony Monfiletto seconded.  MOTION PASSES 6-0.

Chairman Dionne formally adjourned at 12:09 p.m.

Minutes of Board of Director’s August 25, 2009 Business Meeting
_1304918604.doc

