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STATE OF MAINE

WORKERS' COMPENSATION BOARD

Board of Director’s Business Meeting and Public Forum
DECEMBER 8, 2009
A Business meeting of the Maine Workers’ Compensation Board of Directors was held on Tuesday, December 8, 2009, at the Workers’ Compensation Board 
Central Offce, located at 90 Blossom Lane, in Augusta.
Chairman Dionne called the meeting to order at 10:43 a.m.
ROLL CALL
PRESENT:  Paul Dionne (Chair), James Mingo, Mitchell Sammons, Daniel Lawson and Anthony Monfiletto.  ABSENT:  Sophia Leotsakos-Wilson and Ginette Rivard.
MINUTES
1) Draft Minutes (Board Business Meetings of November 10, 2009 and November 24, 2009):  Directors reviewed and approved, as written, the draft minutes of the business meeting they attended at the Central Office on the 10th of November and deferred the draft minutes of their last business meeting, held on the 24th of November, to the next board meeting to allow staff sufficient time to prepare a final draft of the lengthy proceedings.

Daniel Lawson MOVED TO APPROVE THE MINUTES OF NOVEMBER 10; James Mingo seconded. MOTION PASSES 5-0.

Conclusion:

The draft minutes of the Board’s business meeting held on the 24th of November will be deferred to the board meeting scheduled to take place on the 12th of January.
SUBCOMMITEE REPORTS
1) Personnel Subcommittee Report:  Directors were advised Board Members Lawson and Mingo met with Budget Subcommittee members Dionne, Dunn and Rohde this morning to discuss the cost of three reclassifications and other personnel matters.

Director Mingo MOVED TO USE THE FUNDS FROM A VACANT OFFICE ASSISTANT II POSITION TO FUND THE RECLASSIFICATION OF THREE PARALEGALS TO SENIOR PARALEGALS AND A SECRETARY ASSOCIATE LEGAL TO A SECRETARY SPECIALIST AT A TOTAL 
COST OF $17,243.00; Daniel Lawson seconded.

Discussion:

Directors and Staff discussed the Board currently having a vacant position left by former employee Sandra Wade (Executive Director Dionne apprised directors Bernie Bean was promoted into the Clerk IV position formerly held by Linda Larrabee and that Office Assistant II, Sandy Wade, has assumed another position which resulted in her former position being vacated.  Deputy Director Inman explained to Members of the Board that when Mr. Bean was promoted to the Clerk IV position that Ms. Wade was transferred into his Secretary position which left her Office Assistant II position vacant) and the Board’s headcount going from 109 to 108 employees with the alleviation of the Office Assistant II vacancy
MOTION PASSES 4-0-1 (Director Monfiletto opposed).

Discussion Continued:

Directors and Staff discussed three of the reclassifications being initiated by the Board and one by an employee (Executive Director Dionne stated the fourth reclassification has a retroactive period involved and because of that will have an impact on the Board with regard to funding the reclassification); the addition of an Auditor II position (Directors were advised Deputy Director Minkowsky has been interviewing prospective candidates for the  Management Analyst II position formerly held by Jeffrey levesque); the Personnel Subcommittee also discussing the Governor’s Task Force on Employee Misclassification and the likelihood of any actions coming from the group most likely having a substantial impact on the Board, administratively and financially; the Board’s prior discussions on how it should proceed with regard to Applications for Predetermination of Independent Contractor Status in relation to any actions recommended 

SUBCOMMITEE REPORTS CONTINUED
Discussion Continued:

by the Governor’s Task Force (Executive Director Dionne noted he and Deputy Director Minkowsky made a presentation to the Governor’s Task Force last week at which time he and Mr. Minkowsky recommended that because they have the global picture in regard to employee misclassification that if there is going to be a recommendation made to the Governor and the Legislature about forming an Employee Misclassification Unit, within the Board, that it should come before the Task Force.  Mr. Dionne noted the same recommendation will be made to the Labor Committee); the Board being current with all reclassifications; the Board dealing with 12 reclassifications over the last year – all of which have been funded which includes the last four reclassifications which had not been funded (Executive Director noted three of the four reclassifications are retroactive since they were initiated by the Board and not the employee and that the employee-initiated reclassification was filed and appealed several years ago.  Mr. Dionne stated Deputy Director of Business Services Dunn is working on the amount of the reclassification which will be taken from salary savings); Director Monfiletto’s concerns with reducing the Board’s headcount from 109 employees to 108 employees (Director Minkowsky noted that when Ms. Larrabee left the Board’s employment, by way of retirement, the Board created a position to process the applications for independent contractors and alleviated a position in the Office of Medical/Rehabilitation Services); the Board still having two employees handling independent contractor applications; the Board needing appropriate funding to handle employee misclassification matters; the Board’s earlier discussions with respect to recommending the Governor’s Employee Misclassification Task Force assign such matters to the Department of Labor’s Wage and Hour Division since they already have individuals in the field (Executive Director Dionne stated he is not sure if the Board recommended it but that staff had considered it and that it should be a  decision made by the Governor’s Task Force); the Board still having the responsibility of enforcing coverage requirements (General Counsel Rohde noted the Board has always had that obligation and is refocusing that obligation more on the construction industry but that it still needs employees to investigate the matter to see if people do or do not have coverage.  Mr. Rohde noted in some cases an entity may appear to be in compliance with the law but is later found not to have coverage); the Board not recommending the use of its current staff to handle employee misclassification matters and recommending those duties be handled by the Department of Labor’s Wage and Hour division who currently have investigator going to worksites for safety and other matters (it was noted the Department of Labor’s field 
SUBCOMMITEE REPORTS CONTINUED
Discussion Continued:

investigators are assigned other duties and that they may not be able to focus on areas of employee misclassification) and the Board suggesting the Department’s  field investigators also inquire about workers’ compensation coverage when they are on a worksite.
Directors caucused at 10:56 a.m.; returned to the meeting at 11:01 a.m.


Discussion Continued:


Directors and Staff discussed the Governor’s Task Force meeting last week and being presented with the same memorandum reviewed by the Board at its meeting held on the 24th of November; the Governor’s Task Force meeting again, in two weeks, to continue their deliberations (Mr. Dionne stated he does not expect the Task Force to make a recommendation before January or February and noted the group has held three public hearings on the matter – one in Brunswick, one in Lewiston and one in Portland which were well attended by both employee representatives and management representatives and that the dialogue and discussion was very good at all three of those public hearings.  Mr. Dionne informed the Board there were approximately 30 individuals in attendance at all three hearings.  Mr. Mingo stated he is concerned the Task Force will ask the Board to refocus some of its resources and personnel to enforce workers’ compensation coverage and other State-required tasks and commented the Department of Labor and other agencies already have field investigators on their payroll who could possibly handle those duties...  Mr. Mingo noted the Department of Labor has several employees who visit job sites on a daily basis with regard to safety and other issues.  Mr. Mingo stated the Department could also require them to obtain coverage information at the same time which would save duplicated traveling and commented it is not out of line for such departments to handle the matters); staff recommending the Task Force take into account the Board’s present resources and utilizing those individuals who currently visit job sites on a regular basis for such matters; the report back to the Labor Committee being a joint report from the Department of Labor and Workers’ Compensation Board before the 15th of December; the restrictions placed on some employees; the Personnel Subcommittee also providing an orientation to Director Lawson in regard to what it does with the Monitoring, Audit & Enforcement Program and an orientation on the history of its personnel matters as it relates to issues regarding human resources (Executive Director Dionne noted he was also advised the Governor consolidated the various duties of human resources of State agencies a number of years ago and that the Board currently has Deputy Director Minkowsky handling the Board’s personnel matters to fill the void and develop a good working relationship with the Department of Administrative & Financial Services who handles employee relation matters.)
EXECUTIVE DIRECTOR REPORT

1) Meeting with MEMIC Board of Directors:  Executive Director Dionne reported he and Deputy Director Minkowsky will be meeting with Maine Employers Mutual Insurance Company’s Board of Directors on the 11th of December.

Discussion:

Directors and Staff discussed MEMIC President, John Leonard, extending an invitation to the Board to meet with its Board of Directors (Executive Director Dionne informed the Board staff talked to Mr. Leonard a number of months ago at which time he invited the Board to make a presentation to MEMIC’s Board of Directors in regard to the Annual Compliance Report produced by the Monitoring, Audit and Enforcement Program) and staff making another presentation to MEMIC’s Board of Directors this spring to update them on the progress of the Governor’s Employee Misclassification Task Force (Executive Director Dionne stated he believes the Board is scheduled to meet again in March of 2010 and that the Board meets quarterly).

2) Section 213 Data-Gathering Project:  Executive Director Dionne reported he, General Counsel Rohde and Deputy Director Minkowsky have been discussing the pilot project with Mr. Kadison and the success it has had working with MEMIC during the project.

Discussion:

Directors and Staff discussed the need to obtain additional data on 3,500+ cases identified with missing permanent impairment ratings (Deputy Director Minkowsky noted the Board has had some successful transactions between the Board and MEMIC and commented he has been working with Mr. Richards in regard to the data and reported Mr. Richards is consolidating a number of sister files so that the number of missing permanent impairment cases will be less and noted staff have also been fine tuning the instructions with regard to providing the Board with the necessary information.  Mr. Minkowsky stated the feedback the Board has received from MEMIC has been very helpful in regard to identifying other areas the Board can tighten up on and commented it is planning on doing another pilot project with one or two more entities in the State of Maine -- possibly entities that are self-insured and self-administered and commented the Board may also want to work with another Third-Party Administrators during the pilot phase because so many of those entities are processing files differently.  Mr. Minkowsky noted the Board is also refining the cover letter containing the instructions which will be submitted back to the Board for final approval and commented it should be ready by the middle of January).
EXECUTIVE DIRECTOR REPORT

CONTINUED

3) Availability of Coverage Data on the Workers’ Compensation Board’s Website:  Executive Director Dionne, recalling the Board’s discussions at the last meeting with regard to making coverage information on the Board’s website, noted what the Board has done with insured employers is work with the National Council of Compensation Insurers “NCCI” who provides the Board with proof-of-coverage and that in regard to self-insured employers it has linked with the Bureau of Insurance’s website listing all self-insured entities so that anyone looking for verification of coverage will be able to ascertain whether an employer has coverage or not.

Discussion:

Directors and Staff discussed the Bureau of Insurance not having a particular Third-Party Administrator associated with a particular employer (General Counsel Rohde noted it is something the Board may want to address in the future).
GENERAL COUNSEL REPORT
1) Section 213 Data:  Mr. Rohde stated that as a result of the Board’s work with Maine Employers Mutual Insurance Company that it has created a spreadsheet which should be simplify the process for those entities being asked to provide the Board with the permanent impairment rating for 3,500+ cases and that once it is finished the Board can begin the second phase of the project.

2) Application for Predetermination of Independent Contractor Status:  General Counsel Rohde informed directors the issue of independent contractors and the Board’s application was discussed at the last meeting at which time some good suggestions were made with respect to obtaining a Business’ tax returns and commented the paperwork has been amended to specifically ask for the various forms that apply to different business entities in Maine.  Mr. Rohde stated the form will be on the Board’s website later today for people to download, print, complete and send to the Board.  Mr. Rohde advised directors staff will continue working on an application individuals can complete and send electronically to the Board and will see what it gets for results in terms of how many get filed.  Mr. Rohde stated individuals will most likely find that they need to submit tax returns but that the Board will see what happens when the language is furthered refined.  Mr. Rohde stated the Board will certainly get questions as to what it means and commented staff will make every attempt to simplify the process.

GENERAL COUNSEL REPORT

CONTINUED
3) Pending Litigation (Bath Iron Works, Corp. v. Workers’ Compensation Board):  General Counsel Rohde stated he expects the Superior Court to schedule a conference before the Judge in January to see how the parties would like to proceed.
4) WCB Proposed Facility Fee Schedule:  General Counsel Rohde advised directors the deadline for final action on WCB Draft Rule Chapter 5, the Board’s Proposed Facility Fee Schedule, is the 24rth of December and noted does not believe the Board can meet that deadline because of the need to obtain additional data with regard to setting the base rate.

Discussion:

Directors and Staff discussed the delay resulting from an issue that was raised with regard to third-party data and whether or not the Board had determined the correct base rate (Deputy Director Inman stated the Board has since been trying to obtain additional data and that the commentator who raised the point in regard to the additional data has been unable to provide the Board with that data due to insufficient staffing and that for that reason it took quite a few weeks.  Ms. Inman stated the commentator eventually indicated they were unable to produce the data.  Ms. Inman noted the Board was then redirected to On-Point Health and that Eric Anderson has been dealing with them for a couple of weeks and that they have indicated they do have some data they can share with him.  Ms. Inman stated the process is not as simple as it hoped it would be and commented it will take work on his part and that the Board is still trying to determine what the cost of that will since there is some questions whether the cost will be quite significant.  Ms. Inman noted that once staff determines what the cost will be that it will return to the Board to see whether or not it wants to approve the payment of that so that it can gather the data and have Mr. Anderson analyze it.  Ms. Inman noted Ingenix will then be able to tell the Board whether it has proposed an appropriate base rate for its Facility Fee Schedule.  Ms. Inman stated there is no way the task can be accomplished by the 24th of December so that what it will be doing is once an analysis is done by Mr. Anderson that it will be brought back to the Board and request that the Board go back out to public hearing with whatever his recommendations are.  Chairman Dionne stated there will be a cost for this and remarked that when Mr. Anderson sent the Board a memorandum stating there would be a cost to obtain the data from On-Point and remarked one of the things the Board is concerned about is that Bath Iron Works did not want to pursue who, at one point, felt it was too costly to produce and shifted the burden to the Board.  Mr. Dionne noted that before the Board gets the data from On-Point that he will be sure to get the cost for that data and provide that information to the board so that it can make a
GENERAL COUNSEL REPORT

CONTINUED
Discussion Continued:

determination as to whether it wants to obtain the data.  Mr. Dionne stated the Board should get the data but that the source and cost with regard to obtaining that data from On-Point is an issue the Board will want to discuss.  Mr. Dionne noted that with regard to the Maine Health Data Organization the Board may have to wait longer but that the Board will make that decision ultimately.  Also, in response to Director Monfiletto’s inquiry as to the information to be obtained from Bath Iron Works or is it the case that they can only get the information from On-Point who they are suggesting the Board contact On-Point directly.  Mr. Rohde, in response, stated it is more complicated than the Board first thought because the Maine Health Data Organization gathers data from hospitals, surgical centers, physicians, etc. and did not have the data until very recently and stated some of the data they have has come from such entities like BIW but that what Mr. Anderson is doing now is trying to get the data in a form that will be useful to him and that will take another two or three weeks to get from On-Point and then he will need to analyze the information after that.  Also, in response to Director Monfiletto’s inquiry as to whether the Board setting the base rate has anything to do with the lawsuit.  Mr. Monfiletto noted it has been asserted that the data used was not sufficient to fulfill the requirements of the law and by putting a Medical Fee Schedule in place that satisfies the lawsuit regardless of what the base rate is.  Mr. Rohde, in response, stated that may be the case because the suit is not actually final and remarked the Board tried to appeal that portion of the decision and that in addition some of the comments the Board received on the Facility Fee Schedule stated it was illegal and contrary to the statute because the Board included for critical access hospitals, rehabilitation hospital and the T-Status codes in the outpatient schedule a 75% of “usual and customary” charge provision.  Mr. Rohde stated there may still be a challenge of portions of the rule drafted by the Board, based on the earlier comments received on the rule.  Mr. Rohde noted the lawsuit may or may not be a moot issue.  Director Monfiletto noted that during the ongoing delays facilities are paying usual and customary charges and remarked that rather than having a fee schedule that will save some money the Board now has no fee schedule in place and will not be saving any money.  WCCC Representative, Martha Mayo, also noted On-Point was not mentioned at the time B.I.W. said it would like the Board to ask the Maine Health Data Organization for additional data.  Mr. Dionne noted the Maine Health Data Organization is a private organization who provides and collects data and provides it to Maine Health Data Organization who further refines it and puts it in a format where it becomes public information and remarked that is what the Board had access to the first time around and that BIW has been insistent that the base rate is still too high and that if impact the Board goes through the channels to refine the data it is not as 
GENERAL COUNSEL REPORT

CONTINUED
Discussion Continued:

simple as it appears to be and commented that apparently the data is not grouped and in order to determine whether or not a base rate.  Ms. Inman stated the base rate seems to be the issue for many years with regard to the data being insufficient.  Ms. Inman stated if the Board has the data that it should be able to move beyond the issue); Director Monfiletto’s remarks with regard to the cost of extending the contract with Ingenix and obtaining the data from On-Point (Director Monfiletto noted that since this is going to be saving self-insureds and carriers money that they will probably be more than happy to cover the costs of obtaining the data from On-Point.  Mr. Monfiletto stated the data does not benefit the Board or injured workers and stated it is only helping carriers and self-insureds and that if those entities want the base rate lowered that they should be responsible for obtaining that data.  In response, Ms. Inman stated it is advantageous for all parties involved to have the issues resolved and remarked that in the process it may result in costs to the Board.  Mr. Rohde stated is best obtained by Ingenix since Mr. Anderson knows what form the information is needed.  Mr. Rohde stated the money needed would come from the assessment and would result in self-insureds paying indirectly for the costs of the information.  Mr. Rohde stated the money may need to come from the Board’s reserve account if Mr. Anderson finds that the project will result in more time as a result of the information he gets.  Ms. Inman stated it would be worthwhile for the Board to contact On-Point to see what the cost of the information will be and how long it will take to get that information.  Ms. Inman stated it may also be an issue that the Maine Health Data Organization will not have sufficient resources to perform the project, given the current cutback and revenue shortfall within State government.  Ms. Inman stated she personally would like to see it get back within the next couple of months.  Ms. Inman stated the Board could then make a decision on how to proceed); the Facility Fee structure being the way to go and 90% of the Board’s work being done (Mr. Rohde stated the Board is only talking about a few provisions in the rule.  Mr. Rohde stated the Board should proceed with obtaining the information as soon as possible and noted the longer the Board waits that the information will become outdated) and staff providing the Board with information on the costs at its next meeting (Executive Director Dionne stated staff will also try to get a timeframe from the Maine Health Data Organization); Director Monfiletto’s remarks with regard to lowered payments for medical treatment not being favorable to injured workers; Director Monfiletto’s opposition to paying any additional costs for implementing a Facility Fee Schedule and stated it is worthwhile for the Board to see if it can get the information free from another State agency.  Mr. Monfiletto stated he would be surprised if another state agency would not cooperate with the Board); the proposed Facility Fee Schedule saving insurance companies money; the Board 
GENERAL COUNSEL REPORT

CONTINUED
Discussion Continued:

adopting the weights given to various procedures and the Board controlling what it pays with its base rate.  Ms. Inman noted if the Board assigns a fair base rate and Mr. Anderson assures the Board that it has that she is comfortable that the Board is not too low or below the costs allowed by Medicare); the Board paying Ingenix a large amount of money to assist it with the data it received prior to proposing the facility fee schedule.  Director Monfiletto inquired of staff why the Board is now waiting to get information that it cannot get.  In response, Executive Director Dionne noted the Board has been asked by interested parties to obtain additional information and stated the Board is going to try to get that additional information and that hopefully once it gets that additional information and it is analyzed that Mr. Anderson will come forth with his recommendation which is hopefully something the Board can reach a consensus on); whether there is an organized voice from injured workers; Director Sammons’ remarks with respect to the Board possibly opening itself up to another claim if it does not obtain the additional information; it being best for the Board to exhaust all of its resources to ensure that it is basing its decision on all of the data (Mr. Dionne stated the Board will need to make a decision as to whether it wants to pursue getting the information free if there is a charge for it through On-Point).
OLD BUSINESS
1) Legislative Update:  General Counsel Rohde informed directors he has sent over the three draft legislative proposals and legislative provision approved by the Board at the last meeting for review during the upcoming Session.

Discussion:

Directors and Staff discussed the mileage the mileage reimbursement bill being sent over to the Attorney General’s Office who does not want to put themselves in a position of telling the Board what to do but that they are not necessarily in favor of the bill and do not think it is a wise policy to set something on a moving target that may or may not exist ( Mr. Rohde noted that after the Board accepts the rule that mileage and other expenses will not create as big a deal but that when it starts getting into enforcement rules if they cannot point to something specific that it becomes more difficult.  Mr. Rohde noted it is based on the Board’s direction he did not send that bill over.  
OLD BUSINESS
Discussion Continued:

Mr. Rohde stated the Board has the option of reviewing it at a later date for submission next year or setting the mileage and reimbursement rates a couple of years since the Board knows what they are already and can save the trouble of having to do it every year.  Mr. Rohde noted the other three did go over and that two of them were somewhat related in terms of enforcing matters before the Abuse Investigation Unit with regard to no coverage and sharing that information.  Mr. Rohde stated it is has been placed into one bill so that there will ultimately be two bills – one with the limited liability company language and the sharing of information and the second bill will have the coordination of benefits overturning the Nichols case language.  Mr. Rohde stated the bills will be taken up by the Joint Standing Committee on Labor); Director Mingo’s remarks with regard to his support for the disability insurance policy which includes a disability feature, purchased by an employer, pursuant to a Collective Bargaining Unit Agreement (Director Mingo stated the Nichols policy should not be subject to offset since it was purchased pursuant to a Collective Bargaining Unit agreement put in place by the employer.  Mr. Mingo noted in that situation the employee has effectively bought the policy.  Mr. Mingo stated it was probably not made clear before it was sent over for submission to the Legislature); the Labor Committee discussing that particular issue and Chairman Dionne’s invitation to the Board members to attend any and all Legislative hearings and conferences.
2) Employee Misclassification Task Force:  Chairman Dionne stated Item #2 in the memorandum sent to the Board provides for the creation of an Employee Misclassification Unit and that one of the issues he wanted to discuss with the Board is in fact it is created the cost will be approximately $500,000 and that the initial estimate was $542,000 which was refined and is being worked to get below $500,000 but generally that will be the discussion of the Governor’s Task Force that in order to have an effective Task Force, much like the one established by the enforcement unit in Massachusetts and New York.  Mr. Dionne apprised directors the Board is going to have to invest some money and the only way that will happen in this present economic climate is if the Task Force is able to prove to the Governor and Legislature that this is going to be revenue-enhancing and show that it will produce more tax dollars, more unemployment insurance dollars and that it will increase support enforcement.  Mr. Dionne stated if that happens premiums will go down but that if the Governor’s Task Force does an effective job at making that presentation then the Governor and Legislature will be able to make a decision based 
OLD BUSINESS CONTINUED
CONTINUED

on the risks and the rewards and if it results in additional income and a reduction of premiums on an annual basis then it may be worth the cost but on the other hand if it is just anecdotal and the Task Force does not do a good job in demonstrating that it will in fact be revenue enhancing as it has been in Massachusetts and New York then it is probably go forward.  Mr. Dionne stated he believes that will be the thrust of the Governor’s Task Force to show that in order to deal with the issue of employee misclassification that it will cost some money but that eventually that money will be recouped and additional monies will come to the General Fund. 

Discussion:

Directors and Staff discussed Director Mingo’s concerns that the Task Force may feel it is too much money and transfer those duties to the Board and having to refocus some of its assets to tackle something the State determines is not worth investigating any money in (Mr. Mingo stated he supports the initiative but wants to make sure that if it is dropped in the Board’s lap that there is some kind of certainty that the Board can look at how much it is costing and how much it is generating and walk away from it if it is not doing the job.  Mr. Mingo stated that if the group doesn’t buy into it doesn’t mean the Board wants to either.  Mr. Mingo stated he is very concerned that option 1 will be free money to the State to go to someone to do the job without it costing the state anything.  Mr. Mingo stated it will also affect the job the Board is here to do); charging employers and carriers $546,000 more a year in our budget to get more money for the General Fund so that the money taken in will not be offsetting the Board’s assessment (Director Monfiletto stated the Board will be charging insurers $546,000 to enhance the General Fund and not to decrease its assessment); the proposal possibly decreasing the assessment since employers who are ducking the laws when enforced it will save insurance companies money and reduce the competition in the market and generate new premiums because the premiums being deducted before are now being paid at a higher premium base (Mr. Case noted the problem arises because of some category that employers want for treatment u8nder the law that they can or not be covered by workers’ compensation.  Mr. Case noted if the law is successfully enforced it will be covered not only by the provisions of the law and that the costs will go down.  Mr. Case noted it is an important issue to be addressed and should be addressed well since workers’ compensation is not elective and people should not be allowed not to cover their employees for workers’ compensation); one of the Board’s recommendations in regard to all of the options be that insurance be mandated on job sites so that everyone has insurance which certainly helps; the Board having more “under the table” employers identified by the Department of Labor who can set up more safety programs (Mr. Minkowsky noted there may be fewer injuries); option #1 being up to the Board (Mr. Dionne 
OLD BUSINESS CONTINUED
Discussion Continued:

noted that as the matter moves ahead the Board will make certain recommendations to this Board and that the external issue the Board should not be dealing with because of the costs and lack of global perspective is the employee misclassification unit) and the Board having an opportunity to address issues of protecting employers from a work site being shutdown; the Board having the ability to review proposals and take a position for, against or to remain neutral (Mr. Rohde stated the Board can then make a decision as to whether it wants to testify or not); the due process issue being raised at the last board meeting and it not being an arbitrary shutdown of a jobsite and ensuring due process in that regard; Chapter 452 taking effect on January 1, 2010 and the bill covering construction workers and independent contactors (In response to Ms. Mayo’s inquiry as to what other professions may be affected by the issue, Staff stated taxi drivers, hairdressers, truckers, and some others may be affected by the proposal); the Longshore Act covering situations at the nexus of the water and the land and deals with people unloading and loading and the Jones Act covering fishermen); the different standards that will be in place for the different professions (Mr. Rohde noted that for those in the construction trade there will be a 12-part conjunctive test); the issue of applications not being acted upon within 14 days being approved (Mr. Rohde stated that is of concern to the Board); some being approved by default and entices only receiving a predetermination that a person is an independent contractor and not a determination that is binding and accepting at a subsequent proceeding; the person going into dispute resolution with the presumption that he or she is an independent contractor and it shifts the burden; approximately one-half of the applications receiving resulting in a presumption that an individual is an independent contractor and L.D. 1456 (a/k/a P.L. 2009, Chapter 452) ( Executive Director Dionne stated it goes into effect on January 1, 2010 and that some of the things done have been the Board has set up two websites for entities to find out whether an employer has coverage, has come up with a form that will also be made available on the website, staff have met with representatives from both sides in regard to the implementation and the big question will be whether the Board can keep up with the determinations.  Mr. Minkowsky noted that once the conjunctive application is on line the Board will issue a mailing to the community so that everyone is aware the application is available on line and available to be printed out, filled in and sent to the Board. 

NEW BUSINESS
1)
Draft 2010 Board Business Meeting / Public Forum Schedule:  Execute Director Dionne inquired of directors how they would like to proceed with regard to the draft schedule before the Board.
Discussion:

Directors and Staff discussed whether the Board should proceed with scheduling only one board meeting a month in 2010 (Director Monfiletto stated his only concern is that it is easier to cancel a meeting then to schedule one and that in cases in which an emergency meeting is scheduled it may be difficult for one side or the other to show up and if the board does not have a quorum that it cannot have a meeting if it is considered an emergency meeting); scheduling a tentative board meeting on the fourth Tuesday of every month should the first meeting of the month, scheduled for the second Tuesday of every month, result in a conflict; scheduling a tentative board meeting for the second meeting of the month; having the agenda for the first meeting of every month covering the issues needing to be addressed by the Board and reducing the meetings to once a month since recent agendas have been lighter; possibly using the fourth Tuesday of every month for hardship hearings, if needed; considering the travel needed by some members and reducing the meetings to once a month; some director’s having more difficult in attending meetings not already scheduled; discussing at each meeting what the next scheduled meeting should be; the Board cancelling its meeting of December 22, 2009; changing the meeting of March 9, 2009 to March 23, 2009 to allow all directors to attend the meeting (Director Monfiletto stated he is unable to attend a meeting on March 9, 2009); the Board holding a business meeting on the second Tuesday of every month and scheduling a tentative Board meeting for the second Tuesday of every month with the exception of the second meeting in July and October which will be followed by a Public Forum and the meeting in September being changed to the 28th of September to avoid a scheduling conflict with the 2010 Comp-Summit Conference; scheduling next year’s public forums at the other regional offices; 
Mitchell Sammons MOVED TO APPROVE THE AMENDED SCHEDULE; James Mingo seconded.  MOTION PASSES 4-0-1 (Director Monfiletto opposed).
NEW BUSINESS CONTINUED

2010

Board Business Meeting / Public Forum Schedule

Tuesday, January 12
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, February 9
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, March 23
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, April 13
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, May 11
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, June 8

10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, July 13
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, July 27
10:00 a.m. Business Meeting/Public Forum
Caribou Regional Office

Tuesday, August 10
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, September 28
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, October 12
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, October 26
10:00 a.m. Business Meeting/Public Forum
Portland Regional Office

Tuesday, November 9
10:00 a.m. Business Meeting


Central Office, Augusta

Tuesday, December 14
10:00 a.m. Business Meeting


Central Office, Augusta

PLEASE NOTE:  The Board reserves the option to change a scheduled meeting to the fourth Tuesday of the month in case of a conflict.

SUBCOMMITTEE REPORTS
CONTINUED
1)
Personnel Matters Continued:  Directors gathered in executive session, at the suggestion of Executive Director Dionne, to discuss a personnel matter.

Anthony Monfiletto MOVED TO GO INTO EXECUTIVE SESSION TO DISCUSS A PERSONNEL AMTTER; Daniel Lawson seconded.  MOTION PASSES 5-0.

Director gathered in executive session at 12:01 p.m.; returned to the meeting at 12:10 p.m.
ADJOURNMENT

Daniel Lawson MOVED TO ADJOURN TODAY’S MEETING;
James Mingo seconded.  MOTION PASSES 4-1 (Anthony
Monfiletto opposed).

Chairman Dionne closed the meeting at 12:11 p.m.
