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STATE OF MAINE

WORKERS' COMPENSATION BOARD

Board of Director’s Business Meeting and Public Forum
OCTOBER 27, 2009
A Business meeting and Public Forum  of the Maine Workers’ Compensation Board of Directors was held on Tuesday, October 27, 2009, at the Workers’ Compensation Board Regional Office in Portland, located at 62 Elm Street.

ROLL CALL
PRESENT:  Paul Dionne (Chairman), James Mingo, Sophia Leotsakos-Wilson, Mitchell Sammons, Anthony Monfiletto and Ginette Rivard.  ABSENT: Daniel Lawson
BUSINESS MEETING
Chairman Dionne called the Business meeting to order at 10:06 a.m.
MINUTES

1) Draft Minutes (Board Business Meeting Held on August 25, 2009):  Directors received and approved, as written, the minutes of the Board’s proceedings held at the Central Office on the 22nd of September and
13th of October.
Anthony Monfiletto MOVED TO ACCEPT THE MINUTES OF

SEPTEMBER 22, 2009; James Mingo seconded.  MOTION 
PASSES 6-0.

Anthony Monfiletto MOVED TO ACCEPT THE MINUTES OF

OCTOBER 13, 2009; Mitchell Sammons seconded.  MOTION

PASSES 6-0.

SUBCOMMITTEE REPORTS
1) Budget Subcommittee: Chairman Dionne apprised directors of a Budget Subcommittee meeting that will take place prior to the next Board meeting, at 9 o’clock on Tuesday, November 10, 2009, at which time Deputy Director Business Services Dunn will provide the group with a status report on the budget. 
2) IME Subcommittee: Directors were advised the IME Subcommittee will be meeting prior to the second Board meeting in November, at 9 o’clock on Tuesday, November 24, 2009, to meet with Deputy Director of Medical/Rehabilitation Services Inman to discuss the qualifications of the physicians who have submitted an application for appointment as a Board-certified Section 312 Independent Medical Examiner.
EXECUTIVE DIRECTOR REPORT

1) Personnel Headcount (Reductions Since 1997):  Acknowledging the reduction of workers’ compensation cases coming into the system and the subsequent decrease in the Board’s personnel as a result of the reduction, Executive Director Donne provided Board members with a chart showing the decrease in personnel dealing with claims coming into the system.  Referring to the chart, Mr. Dionne stated it is important to note that in 1997, prior to the development of the Monitoring, Audit and Enforcement Program and Worker Advocate program, the Board had 68 employees working in the Dispute Resolution program and that last year it reduced the headcount in that area by one Hearing officer to commensurate with the reduction of cases being filed with the Board.  Mr. Dionne informed the Board that there are currently 38 people working directly in dispute resolution and that it continues to maintain its efficiency in that area, regardless of the reduction.  Mr. Dionne noted the Board has one of the more solid dispute resolution programs in the country and certainly one of the more efficient dispute resolution programs the State of Maine has ever had.  Directors were also advised that the number of full-time employees working at the Central office has gone from 46 ½ employees to 32 employees, in 2009, and that the changes in both areas have kept up with the trends.
EXECUTIVE DIRECTOR REPORT

PERSONNEL HEADCOUNT CONT’D

Discussion:

Directors and Staff discussed the changes in personnel, both in dispute resolution and at the Central office being in line with the trends with respect to the reduction of claims being filed with the Board (Mr. Dionne stated he felt it was important to point out that the Board is concerned about the trends and has taken the proper steps to reduce its headcount to keep up with the trends in the community.  Mr. Dionne noted there was also a transfer of resources from both the Dispute Resolution program and services at the Central office to the Monitoring, Audit and Enforcement program and Worker Advocate program because the Worker Advocate program was underfunded in 1997, when it was instituted, and that the Board had to transfer resources to the program for it to operate efficiently); the Worker Advocate program going from 17.5 employees, in 1997, to 29 employees, in 2009 (Mr. Dionne stated the question for the Board then becomes, “If fewer claims are being handled by staff in the Dispute Resolution program does it mean there are fewer cases being handled by the Worker Advocate program and commented he has discussed that particular issue with Senior Staff Attorney Gabree and has also asked Statistician Richards to generate data in regard to the cases.  Mr. Dionne stated that after meeting with Mr. Richards to go over the data that he will report back to the Board); the Board number of employees in the Monitoring, Audit & Enforcement Program going from 3 employees to 10 employees (Executive Director Dionne noted the Department is working under limited resources, given the nature of their work with audits and prosecuting cases through the Abuse Investigation Unit.  Mr. Dionne stated the Board will then need to consider the cases being processed within the Worker Advocate program and meet with Senior Staff Attorney Gabree to analyze the data); the 13 ½ positions the Board lost from 1999 to 2000 (Chairman Dionne, in response to Director Monfiletto's inquiry as to what happened to those positions, stated that in most of the cases the positions were not filled when someone left the Board’s employment.  Mr. Dionne, referring to the chart prepared by Business Services, stated that in 1995 the Board employed 130 individuals and that it currently has 109 employees and noted the reduction also took place at the time the Board instituted two new programs and operated efficiently).

EXECUTIVE DIRECTOR REPORT

2) Office Specialist II Vacancy (Office of Medical/Rehabilitation Services):  Mr. Dionne apprised directors interviews were conducted recently to find a candidate with skills in medical billing and coding for the Office Specialist II vacancy in the Office of Medical/Rehabilitation Services and stated Deputy Director Inman has made an offer of employment to a candidate with those skills on the 23rd of October and noted the individual has accepted the offer.  Directors were advised the Board’s Newest Hire has excellent qualifications to assist the Department in implementing WCB Draft Rule Chapter 5, the Facility Fee Schedule, if adopted.
3) W.C.B. Draft Rule Chapter 5:  Executive Director Dionne informed the Board He and Directors Mingo and Monfiletto will be meeting with Staff Members Rohde and Minkowsky; Maine Chamber of Commerce Representative Gore and Workers’ Compensation Coordinating Counsel Representative Mayo on the 5th of November, at the Central office in Augusta, to discuss the Board’s Proposed Facility fee schedule.
Discussion:

Directors and Staff briefly conversed with respect to Director Sammons filling in for Director Mingo who will not be available to attend the meeting on 11/05/09; Attorney Lambert and Chris McCarthy, on behalf of Bath Iron Works, Corp., also attending the meeting;  Staff providing Ingenix Representative Anderson with the 10 questions the Board has received and the answers to those questions; and Mr. Anderson being available by phone, if needed, when the group meets.
4) Chapter 452 (Predetermination of Independent Contractors): Executive Director Dionne informed the Board there will be a second meeting with the Interested parties on Monday, the 2nd of November, to continue the group’s deliberations on Chapter 452 and remarked the Board is working on the report to be presented to the Joint Standing Committee on Labor regarding the impact of the new law as it relates to resources and the volume of applications the Board receives from individuals seeking status as an Independent contractor.

EXECUTIVE DIRECTOR REPORT

CONTINUED
5) New Hire in the Abuse Investigation Unit (Secretary Legal):  Assistant General Counsel McNitt introduced Margaret Begin, the Secretary Legal hired to replace Ms. Barden in the Abuse Investigation Unit, apprised directors Ms. Begin has worked in Private law firms in the Atlanta area for approximately the last 10 or 15 years, primarily as a Paralegal, and stated the Board is pleased to have her working in the Unit.
GENERAL COUNSEL REPORT

1)
Chapter 452 (Application for Predetermination of Independent Contractor Status):  General Counsel Rohde stated staff is working on the Application for Predetermination of independent Contractor Status and states he anticipates the application being ready for distribution to the Board at the next meeting. 
NEW BUSINESS
1)
Draft Legislation: General Counsel Rohde provided Board members with Draft Legislative proposals on Sections 152, 153, 221 and 324 and provided directors with a summary of the proposed revisions to those sections of the statute.  General Counsel Rohde informed the Board the only proposal not included in the proposed legislative drafts is a suggested revision exempting the Board from actions taken with regard to the General Fund which he is currently working on for Board review.  Mr. Rohde invited directors to contact him with additional suggestions, if any, and stated the Board has until the 1st of December to submit legislation for considering 
during the upcoming Session.

§152. Authority of board; administration 

1. General responsibility.  The board has general supervision over the administration of this Act and responsibility for the efficient and effective management of the board and its employees. 

2. Rules.  Subject to any applicable requirements of the Maine Administrative Procedure Act, the board shall adopt rules to accomplish the purposes of this Act. Those rules may define terms, prescribe forms and make suitable orders of procedure to ensure the speedy, efficient, just and inexpensive disposition of all proceedings under this Act.  Notwithstanding any other state law to the contrary, the board may adopt rules for determining expense and mileage reimbursement rates.  The board shall adopt rules establishing a policy and procedures to safeguard the confidentiality of the records of the former Workers' Compensation Commission and the Workers' Compensation Board pertaining to individual injured employees. The policy must make records available on a need-to-know basis only and must include legitimate research purposes while protecting individual confidentiality. 
NEW BUSINESS CONTINUED
DRAFT LEGISLATION CONTINUED

SUMMARY:

General Counsel Rohde noted the first proposal allows the Board to set mileage and expense reimbursements that are in line with either Federal or State contracts or bulletins and stated that in the past the Board had tried to set the rate for mileage in the Medical Fee Schedule to the IRS business travel rate and was told by the Attorney General’s office that it cannot do that because the Administrative Procedures Act requires a specific document.  Mr. Rohde stated it is not cost efficient to go through rulemaking every year on the mileage rates which, at least from a State’s perspective, is generally set two years at a time and remarked it may be easier and more efficient to set the reimbursement rates to either the rate set by the Federal government or State contract rate and that if the proposal were to pass it would give the Board the ability to set it either as a State contract or some type of Federal rate.
Discussion:

Directors and Staff discussed whether there are specific provisions that could be cited in the draft legislation (Mr. Rohde stated he began with referencing Title 5); the rule specifically applying to mileage and expenses (Director Monfiletto stated there was a suggestion, at one point, when the Board was addressing the Proposed Facility Fee Schedule, to tie it to the rate set by the Federal Longshoremen Harbor Workers’ Act.  In response, Mr. Rohde stated the Board can address that issue and remarked the best place to do that would be in the Facility Fee Schedule); the Board not having the ability to adopt a rule that is not in existence (Mr. Rohde stated the Board could adopt the Federal fee schedule, as of today, but that if it was changed tomorrow that would be what is in place until the Board amends its rule); asking the Legislature for approval to adopt changes in line with rate changes implemented by the US Government; the State of Maine, in its contract, having a specific amount an employee can receive for overnight stays and meals, depending on the length of time an employee is away from an office (Mr. Rohde stated that may be useful to the Board when it includes that in the Facility fee schedule which is also in other areas of the Board’s rules in which meals and other expenses are included); researching the Federal schedule which indicates how much an individual is entitled to, depending on where he or she is in the Country; the increased sensitivity that was in place with regard to workers’ compensation cases approximately 15 years ago (Public Participant Martha Mayo stated at one time there was the exchange of information amongst the agencies which, at some point, was tightened up because of 
NEW BUSINESS CONTINUED
DRAFT LEGISLATION CONTINUED

Discussion Continued:

Confidentiality provisions.  Mr. Rohde noted that other than the Attorney General’s office the Board has not coordinated much with other departments other than computer matches of identify which employers do not have coverage with the Department of Labor.  Mr. Rohde stated there is no question that the misclassification issue which has been an ongoing discussion for two or three years is leading the agency to thinking more about sharing this information and working together on enforcement); Attorney Macadam’s remarks regarding the Board’s adoption of a rule with respect to obtaining information on a “need-to-know” basis, after meeting with the Attorney General’s office (Ms. Mayo noted there was also a broader-based rationing with regard to confidentiality that stood in the way of sharing information that was helpful to share with others in the community. Also, Director Rivard informed directors, staff and participants that the State Bureau of Human Resources just released an updated rate schedule for hotel stays and meals that are in effect as of October 1, 2009 and remarked the schedule is available on line).

§221. Coordination of benefits 

1. Application.  This section applies when either weekly or lump sum payments are made to an employee as a result of liability pursuant to section 212 or 213 with respect to the same time period for which the employee is also receiving or has received payments for: 

A. Old-age insurance benefit payments under the United States Social Security Act, 42 United States Code, Sections 301 to 1397f

B. Payments under a self-insurance plan, a wage continuation plan or a disability insurance policy provided by the employer; or 

C. Pension or retirement payments pursuant to a plan or program established or maintained by the employer. 

This section does not apply to payments made to an employee as a result of liability pursuant to section 212, subsection 2 or 3 for the specific loss period set forth by law. It is the intent of the Legislature that, because benefits under section 212, subsections 2 and 3 are benefits that recognize human factors substantially in addition to the wage loss concept, coordination of benefits should not apply to such benefits. 

2. Definitions.  A.  As used in this section, "after-tax amount" means the gross amount of any benefit under subsection 3, paragraph A, subparagraph (2), (3), (4) or (5) reduced by the prorated weekly amount which would have been paid, if any, under the Federal Insurance Contributions Act, 26 United States Code, Sections 3101 to 3126, state income tax and federal income tax, calculated on an annual basis using as the number of exemptions the disabled employee's dependents plus the employee, and without excess itemized deductions. In determining the "after-tax amount" the tables provided for in section 102, subsection 1 must be used. The gross amount of any benefit under subsection 3, paragraph A, subparagraph (2), (3), (4) or (5) is presumed to be the same as the average weekly wage for purposes of the table. The applicable 80% of after-tax amount as provided in the table, multiplied by 1.25, is conclusive for determining the "after-tax amount" of benefits under subsection 3, paragraph A, subparagraph (2), (3), (4) or (5). 

NEW BUSINESS CONTINUED

DRAFT LEGISLATION CONTINUED


B.  As used in this section, “disability insurance policy” does not include a life insurance policy that includes a disability feature.  

3. Coordination of benefits.  Benefit payments subject to this section must be reduced in accordance with the following provisions. 

A. The employer's obligation to pay or cause to be paid weekly benefits other than benefits under section 212, subsection 2 or 3 is reduced by the following amounts: 

(1) Fifty percent of the amount of the old-age insurance benefits received or being received under the United States Social Security Act. For injuries occurring on or after October 1, 1995, such a reduction may not be made if the old-age insurance benefits had started prior to the date of injury or if the benefits are spouse's benefits; 

(2) The after-tax amount of the payments received or being received under a self-insurance plan or a wage continuation plan or under a disability insurance policy provided by the same employer from whom benefits under section 212 or 213 are received if the employee did not contribute directly to the plan or to the payment of premiums regarding the disability insurance policy. If the self-insurance plans, wage continuation plans or disability insurance policies are entitled to repayment in the event of a workers' compensation benefit recovery, the insurance carrier shall satisfy the repayment out of funds the insurance carrier has received through the coordination of benefits provided for under this section; 

(3) The proportional amount, based on the ratio of the employer's contributions to the total insurance premiums for the policy period involved, of the after-tax amount of the payments received or being received by the employee pursuant to a disability insurance policy provided by the same employer from whom benefits under section 212 or 213 are received, if the employee did contribute directly to the payment of premiums regarding the disability insurance policy; 

SUMMARY:

General Counsel Rohde stated the draft legislation dealing with Section 221 addresses the issue in the Nichols case in which the employee had a life insurance policy that was converted to a lump-sum payment as a disability policy and stated there was some interest in seeing legislation that would prohibit offsets for these types of policies when they are converted from a life insurance policy to a lump-sum payment.  Mr. Rohde noted it excludes a life insurance policy that includes a disability feature and remarked that is how it is described in the Nichols case.  Directors were advised the draft legislation is designed to prohibit those types of offsets in the future.

NEW BUSINESS CONTINUED

DRAFT LEGISLATION CONTINUED

Discussion:

Directors and Staff discussed the draft legislation and the next proposal being suggestions that came from the Abuse Investigation Unit; Section 324(3) dealing with penalties on employers that do not get required workers’ compensation coverage (Mr. Rohde advised directors the bill deals with the loophole in the Act with regard to Limited Liability companies.  Mr. Rohde noted with an LLC if you do not have coverage the individual who was supposed to get the coverage is subject to the penalties under the statute and noted that did not seem to be true for either partnerships or professional corporations, and stated he suspects it was more of a drafting oversight because the LLC’s became more prominent after the section was adopted.  Mr. Rohde noted the administrative dissolution which applies to corporations probably would not apply to an LLC and stated the draft also includes an amendment that would make it clear that LLC’s are treated like corporations for purposes of the no-coverage enforcement provisions and stated there have been one or two cases involving LLC’s recently); Director Sammons’ inquiry as to what happens in a case in which a corporation fails to provide workers’ compensation and being unable to do business in the State of Maine, and what happens if an employer finds himself in that position (General Counsel Rohde stated the Board would schedule a hearing on the matter to prove the corporation should have had coverage for people if that was an issue and then, many of them would get the coverage.  Mr. Rohde noted if they do not that the Board can send their name over to the Secretary of State’s office to have their corporate license revoked and advised directors, in theory, it is a criminal offense not to have appropriate coverage and stated the penalty for failing to do so could result in imprisonment).
§324. Compensation payments; penalty

3. Failure to secure payment.  If any employer who is required to secure the payment to that employer's employees of the compensation provided for by this Act fails to do so, the employer is subject to the penalties set out in paragraphs A, B and C. The failure of any employer to procure insurance coverage for the payment of compensation and other benefits to the employer's employees in compliance with sections 401 and 403 constitutes a failure to secure payment of compensation within the meaning of this subsection. 

A. The employer is guilty of a Class D crime. 

B. The employer is liable to pay a civil penalty of up to $10,000 or an amount equal to 108% of the premium, calculated using Maine Employers' Mutual Insurance Company's standard discounted standard premium, that should have been paid during the period the employer failed to secure coverage, whichever is larger, payable to the Employment Rehabilitation Fund. 

NEW BUSINESS CONTINUED

DRAFT LEGISLATION CONTINUED

C. The employer, if organized as a corporation, is subject to administrative dissolution as provided in Title 13-C, section 1421 or revocation of its authority to do business in this State as provided in Title 13-C, section 1532. The employer, if organized as a limited liability corporation, is subject to administrative dissolution as provided in Title 31, section 608-B. The employer, if licensed, certified, registered or regulated by any board authorized by Title 5, section 12004-A or whose license may be revoked or suspended by proceedings in the District Court or by the Secretary of State, is subject to revocation or suspension of the license, certification or registration. 

Prosecution under paragraph A does not preclude action under paragraph B or C.

If the employer is a corporation, partnership, limited liability corporation, Professional Corporation or any other legal business entity recognized under the laws of the State, any agent of the corporation having primary responsibility for obtaining insurance coverage is liable for punishment under this section. Criminal liability must be determined in conformity with Title 17-A, sections 60 and 61. 

Discussion:

Directors and Staff discussed the Board having the ability to impose a penalty of more than $10,000 (Mr. Rohde noted a suggestion was made to do so approximately 10 years ago) and the proposed language changing the statute to read “108%” to make sure the $10,000 penalty was not a ceiling in regard to no-coverage cases; 
the merger with the Department of Labor allowing the Board to monitor who has coverage and who does not; the Board requiring 30 days notification of cancelling a policy and the issue also being an important one for the Task Force that has been formed to deal with the issue of Employee Misclassification
§153. Board actions 

In addition to other actions required of or permitted the board under this Act, the board shall perform the actions required by this section to ensure just and efficient administration of claims. 

5. Abuse investigation unit.  The board shall provide adequate funding for an abuse investigation unit. 

A. The board shall, subject to the Civil Service Law, appoint at least 2 abuse investigators who must be qualified by experience and training to perform their duties. 

B. The unit shall, at the direction of the board, investigate all complaints or allegations of fraud, illegal or improper conduct or violation of this Act or rules of the board relating to workers' compensation insurance, benefits or programs, including those acts by employers, employees or insurers. All records, correspondence and reports of investigation in connection with actual or alleged fraud, illegal or improper conduct or violation of this Act or rules of the board and all records, correspondence and reports of criminal prosecution or civil action are confidential. The confidential nature of any such record, correspondence or report does not limit or affect the use of those materials in any prosecution or action or prevent the board, upon request, from providing information to another State agency for use in enforcing that agency’s laws.

NEW BUSINESS CONTINUED

DRAFT LEGISLATION CONTINUED
C. Each employer or employee and each state, county, municipal or quasi-governmental agency shall cooperate fully with the unit and provide any information requested by it. 

D. The unit shall report all its findings to the board.

E. Whenever the board determines that a fraud, attempted fraud or violation of this Act or rules of the board may have occurred, the board shall report in writing all information concerning it to the Attorney General or the Attorney General's delegate for appropriate action, including a civil action for recovery of funds and criminal prosecution by the Attorney General. 

SUMMARY:
Mr. Rohde stated the draft legislation before the Board came about as a result of deliberations that took place by the Employee Misclassification Task Force and various Subcommittees.  Mr. Rohde noted he has been invited to attend several meetings on the issue but that he has only been able to attend a few of them and remarked that one of the meetings he went to involved a discussion about Auditors with the Department of Labor who monitor employers that are not paying unemployment insurance taxes.  Mr. Rohde noted the Abuse Investigation Unit deals with parties who should have had coverage and did not, and stated the way the statute is drafted reads the Abuse Investigation Unit, in particular, cannot share information with the Department of Labor that might help them enforce their statute and that what the bill will do is hopefully allow another agency share information regarding employers with no coverage who are not necessarily out of compliance with regard to unemployment and tax.

Discussion:

Directors and Staff discussed whether the other agencies are equally amenable to sharing information with the Maine Workers’ Compensation Board 
(Staff noted the Bureau of Revenue Services would not apply because they operate under Federal laws but that generally speaking that is the case) and the trend with regard to collaborating such efforts within State government to
share such useful information.

Conclusion:

Chairman Dionne announced he will carry Draft legislation over to the next agenda.  Directors were advised they have the month of December to work on the draft proposals.

NEW BUSINESS CONTINUED
2)
Section 213 Data Workbook: Executive Director Dionne noted a number of months ago the Board took action in regard to increasing its data-gathering efforts and contracted with Practical Actuarial Services, Inc. to help the Board in this regard who reported back to the Board a few weeks ago.  Mr. Dionne advised the Board that He, General Counsel Rohde and Deputy Director of Benefits Administration Minkowsky have had discussions with Mr. Kadison in regard to the issue, the process, and his recommendations and stated the Board received a Section 213 Data Workbook from Mr. Kadison, subsequent to those discussions.  

Discussion:

Directors, Staff and Public participants discussed staff preparing the draft letter before the Board on the issue of gathering additional permanent impairment data, as recommended by Practical Actuarial Solutions, Inc. (Mr. Minkowsky stated that sometime in July or August Mr. Kadison addressed the 3,800 missing cases in which there is permanent impairment rating information the Board should have that it did not receive and stated the draft is designed to contact those insurance companies on those cases so that it can get the permanent impairment rating so that it can work out the permanent impairment threshold.  Mr. Rohde apprised directors that Mr. Kadison talked about two different groups of data – 1) the 3800 cases in which the Board’s system indicates the case was lump-sum settled, between 1998 and 2008, but there is no permanent impairment information, at all, and that there should have been something in the file, even if it was 0-1%, by agreement of the parties and stated the Data Workbook the Board received was for those 3,800 cases, broken down by company.   Mr. Rohde noted the other piece he talked about, which the Board has not received yet, is identifying cases in which a certain threshold of benefits has been paid and the Board never received any indication of a permanent impairment rating because there was no settlement or no decree and noted he had a statistical sampling of cases he was going to generate.  Mr. Rohde noted the Board is still waiting for that information and remarked the letter before the Board simply gets to the first category of cases and remarked the Board will need to choose a date for when they would like a response.  Mr. Rohde noted it is the easier of the two because if they settled the case there is probably some documentation in their files, with the exception of those cases that 
NEW BUSINESS CONTINUED

SECTION 213 DATA WORKBOOK CONT’D

Discussion Continued:

are 10 years or older, perhaps.  Mr. Dionne stated staff is recommending a response timeframe of 60-90 days.  Mr. Rohde stated Mr. Kadison is recommending the Board ask for data going back 10 years to see what is available and remarked he will probably place a greater focus on more-recent years and will weigh them more heavily which may be a function of how much data he has for each year.  Mr. Rohde noted that it seemed that from 2000 and on the data was given greater weight.  Mr. Mingo stated he would recommend the Board consult with Mr. Kadison, prior to sending the letter out, to see how many years the Board should actually be looking at and if the Board should be looking that far back, to see what is most useful to the Board and to see which years the Board should definitely require data on.  Mr. Mingo stated he is concerned information going back 10 years may not be useful to the Board and stated the Board needs to ask for data the Board will be using.  WCCC Representative Mayo indicated the Board also needs to keep in mind the issue facing the community with respect to retrieving the data on all of the claims.  Mr. Monfiletto noted that prior to 10 years ago the parties could agree there was no permanent impairment but that they were not required to provide a figure for the permanent impairment threshold.  Mr. Rohde stated that is correct and is why the Board had 3,600 cases with a 0% permanent impairment in the database and commented that did not change until February of last year because, at that point, the parties must now provide the Presiding Hearing Officer with a permanent impairment report.  Mr. Mingo noted for that reason some individuals will simply say the case was settled by agreement and there was no permanent impairment); the Board having the permanent impairment threshold for 2004, until it acts on the 2006 threshold (Mr. Rohde stated the rule does not read that way and that by statute the thresholds stays in effect until it is changed and remarked that in 2004 the permanent impairment threshold was set at 13.4%); adding the 2006 actuarial report to the next agenda (Chairman Dionne stated he will do that and will ask staff to provide the Board with copies of the reports from Mr. Kadison for 2006 and 2008 to see if the Board wants to proceed with 2006 or if it wants to wait until it gathers more data); the Board not acting on the 2008 report because of the pending litigation which has since been settled (Mr. Rohde stated the Board will need to proceed through the APA process when adopting a rule for 2006 and 2008); the Superior Court remanding the matter back to the Board to obtain additional 
NEW BUSINESS CONTINUED

SECTION 213 DATA WORKBOOK CONT’D

Discussion Continued:

information because not all of the 0% cases had permanent impairment (Mr. MacAdam noted the Board cannot act on the reports individually); providing the Board with a copy of the Superior Court decision in the case;  not acting on either of the reports until the Board has a solid statutory basis for setting the permanent impairment threshold effective 01/01/2006 and 01/01/2008 (Mr. Case noted that until that is done the matter may be litigated until the Board commits the resources to have valid data); the current threshold being set at 13.4% which was set effective 01/01/2006 and being recommended to be  set at 11.8% in 2006 (Director Monfiletto inquired if an employee could pursue litigation if they were hurt in 2006 and did not receive appropriate benefits for a higher threshold.  Mr. Case noted that as of 2016 an individual could not.  Mr. Rohde noted one of the decisions the Court made was that it argued the threshold determined was essentially a finding of fact that had to be appealed and that the Board has up until six years so that any permanent impairment threshold adopted in the last six years are theoretically subject to attack on any basis.  Mr. Rohde noted if there was rulemaking there is no statute of limitations because under ADA a rule can be challenged at any time and commented a rule could be attacked and determined to be invalid and should not have been implemented.  Mr. Monfiletto noted in reality 13.4% is actually a 14% permabne4nt impairment and 11.8% being a 12% rating which may have a large impact on an employee entitled to lifetime benefits.  Mr. Monfiletto stated an employee may be entitled to those benefits after five years and stated they should not have to wait 10 years); the Board not instituting a penalty for not complying with the Board’s request (Mr. Rohde stated his recollection of the discussion is to send it out and then make a decision as to whether the Board needs to follow up, at the Board level); parties not maintaining data if it is not statutorily required which may not be in an employer’s best interest because they bear the burden of coming forward with regard to the statute of limitations as to when the claim was closed and the last payment made on the claim which could result in the employee prevailing in that situation; the language in the statute with respect to the Board requiring that “all cases involving permanent impairment injury, including those settled pursuant to Section 352 include an impairment rating ( Mr. Macadam noted the statute actually requires that all cases involving permanent injury that a permanent impairment rating on 
NEW BUSINESS CONTINUED

SECTION 213 DATA WORKBOOK CONT’D

Discussion Continued:

those be provided to the Board so if they are not providing the information they are in violation of the statute and the Board’s directive to do that); many reporting forms including a space for permanent impairment ratings and not only a space for lump-sum settlements and asking Mr. Kadison for a response of how many years are needed and if 60-90 days is a sufficient timeframe for the parties to provide the information to the Board.
ADJOURNMENT

James Mingo MOVED TO ADJOURN; Anthony Monfiletto seconded.  MOTION PASSES 6-0.

Chairman Dionne formally adjourned the Board business meeting at 10:59 a.m.
PUBLIC FORUM
Chairman Dionne called the Public Forum to order at 11:00 a.m.

After reading aloud the Board’s Public Forum procedures aloud, Chairman Dionne inquired of participants if they would like to address the Board on any issues.  Hearing none, Mr. Dionne held the Public Forum open for approximately five minutes to give other individuals an opportunity to do so.
ADJOURNMENT

James Mingo MOVED TO ADJOURN; Ginette Rivard seconded.  MOTION PASSES 6-0.

Chairman Dionne formally adjourned the Public forum
at 11:05 a.m.
Minutes of Board of Director’s October 13, 2009 Board Business Meeting
