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STATE OF MAINE

WORKERS' COMPENSATION BOARD

Board of Director’s Business Meeting

SEPTEMBER 22, 2009
A Business meeting of the Maine Workers’ Compensation Board of Directors was held on Tuesday, September 22, 2009, at the Workers’ Compensation Board Central Office in Augusta, located on 90 Blossom Lane.

Chairman Dionne called the meeting to order at 10:09 a.m.

ROLL CALL
PRESENT:  Paul Dionne (Chairman), James Mingo, Sophia Leotsakos-Wilson. 

Mitchell Sammons, Anthony Monfiletto, Daniel Lawson and Ginette Rivard.

MINUTES

1) Draft Minutes (Board Business Meeting Held on August 25, 2009):  Directors approved, as written, the minutes of the Business meetings they attended at the Central Office on the 25th of August and 8th of September.
Ginette Rivard MOVED TO ACCEPT THE MINUTES OF

AUGUST 25, 2009; James Mingo seconded. MOTION PASSES 7-0.

Daniel Lawson MOVED TO ACCEPT THE MINUTES OF

SEPTEMBER 8, 2009; Mitchell Sammons seconded.  MOTION

PASSES 7-0.

CHAIRMAN’S REPORT

1) Moving ahead to Old Business on Today’s Agenda:  Chairman Dionne apprised directors of his plans to move ahead on today’s agenda to the first item under Old Business, WCB Draft Rule Chapter 5, the Board’s Proposed Facility Fee Schedule, so that the Board can meet with Eric Anderson, Ingenix’s Representative, to receive his feedback on the public comments the Board received on the Proposed Fee schedule and how best to proceed with respect to implementing a Facility Fee Schedule for Maine’s hospitals and Ambulatory Surgical Care centers.  Mr. Dionne stated that following the deliberations on the Fee schedule the Board will return to the items on today’s agenda.

OLD BUSINESS

1) WCB Draft Rule Chapter 5 (Proposed Facility Fee Schedule):  General Counsel Rohde provided Board members with a Summary of the oral and written comments the Board received on its Proposed Facility Fee Schedule and stated the Board has 120 days from the 27th of August to take final action on the Fee schedule.

Discussion:

Directors and Staff discussed the complexity of implementing a Fee schedule for Maine’s hospitals and Ambulatory Surgical Care Centers (Chairman Dionne recognized Deputy Director Inman for overseeing the project, the General Counsel who is well versed in this area with regard to the issues the Board needs to consider with respect to implementing a Facility fee schedule and the Members of the Consensus-Based Rulemaking Committee who assisted the Board during the beginning stages of the process); the Board  having 120 days to make a final decision on the proposed changes in WCB Draft Rule Chapter 5; the vast amount of information the Board has considered with regard to the Facility fee schedule (Chairman Dionne stated the Board will need time to review the volume of information and comments in regard to the rule); the Board, in 2007, beginning the process of developing a Facility Fee Schedule with the assistance of the Consensus-Based Rulemaking Committee; the Board hiring Ingenix to assist it with studying the issue of inpatient and outpatient hospital charges and charges imposed by 
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various Ambulatory and Surgical care centers; the General Counsel’s Summary of the public comments received on the proposed Fee Schedule (General Counsel Rohde, referring to his Summary of Public Comments on Chapter 5, stated Commentator 1--Bath Iron Works was summarized separately because the Company provided oral and written comments, as well as joint comments and remarked the same is true for the Workers’ Compensation Coordinating Council.  Mr. Rohde noted that during the comment period B.I.W. asked what steps the Board took with regard to considering private, Third-party Payer information and what steps, if any, it took to obtain that information.  Mr. Rohde noted the answer to that is Ingenix did obtain data from the Maine Health Data Organization data from Ingenix from their proprietary databases of private Third-party Payers and workers’ compensation data and various Medicare reports for that particular part of the analysis.  Mr. Rohde noted Ingenix also, in Section 8 of the final report, dated October 2008, gave a more indepth analysis of what was used for Third-party administrators and the steps the Company went through in considering that and also, what the steps the Board used when considering that in this process.  Mr. Rohde noted also, on September 30, 2008, the Board sent letters to a number of Employers, Self-insured employers and Insurance companies asking specifically for any Third-party administrator information they might have to supplement what Ingenix had already gathered on its own.  Mr. Rohde noted Ingenix did not get any detailed information on TPA’s, as a result of that inquiry, but did receive some general commentary about what might or might not be happening, which Ingenix took into consideration.  Mr. Rohde noted the second question that comes up in a couple of the Commentator’s remarks is whether a 5% discount off from charges complies with the Maine Workers’ Compensation Act, in light of the Superior Court decision in the B.I.W. case.  Mr. Rohde explained the Bath Iron Works v. Workers’ Compensation Board case is still pending in Superior Court and commented the Board attempted to appeal the ruling on the 5% issue which the Board was not successful in proving it was a standard, pursuant to the statute.  Mr. Rohde stated it is ultimately the Board’s decision as to whether it believes it complies or not.  Mr. Rohde stated the 5% discount in the rule applies in two 
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places – one for Critical Access hospitals and the other for Inpatient Rehabilitation services); the Comments offered by the Maine AFL-CIO on the proposed Fee Schedule (Mr. Rohde stated the Maine AFL-CIO supports the rule, as proposed, and advised directors the Organization also had a representative on the  Consensus-Based Rulemaking Committee); Commentator 3, Central Maine Orthopedic Association’s comments (Mr. Rohde advised directors Central Maine Orthopedic Association had a specific comment about four or five codes on the Professional Services component and that according to Central Maine Orthopedics that osteopathic manipulation reimbursement has been declining over the last nine years by approximately 8%, or so and remarked for those newer to the process on the professional side are the CPT codes, published by the American Medical Association, along with portions of the Medicare RBRVS—Resource Based Relative Value System, and a conversion factor used to come up with a rate.  Mr. Rohde noted Central Maine Orthopedics effectively stated that for a few of those codes the Board should go in and take a closer look and consider changing the formula, to adopt that used by Medicare and the American Medical Association); Commentator 4, the Maine Hospital Association’s comments on the proposed rule changes in Chapter 5
(Mr. Rohde noted the Maine Hospital Association is generally in favor of the rule and is looking to minimize disputes that arise because of bills that are being contested and ending up in Court.  Mr. Rohde noted Commentator 4 also believes the Fee schedule will achieve the goal of reducing payments by employers and insurers by approximately $3 million because the data upon which the base rates are based is three years old); the two specific recommendations commentators made with respect to an annual adjustment of the base rate (Mr. Rohde noted one of the Commentators stated they would like to see an automatic, annual adjustment to the base rate based on a rate similar to the Medicare Market basket for the prior year.  Mr. Rohde stated he believes that Medicare, at the end of the year, determines what the inflation adjustment is at the end of each year and then applies it to their base rate.
Mr. Rohde stated he is not certain the Board can do that, since the Board has been told in the past that it cannot adopt a moving target and remarked the statute 
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also suggests the Board update the Fee schedule annually.  Mr. Rohde noted the same is true for their second specific recommendation that they would like to see a penalty in uncontroverted claims not paid within 30 days.  General Counsel Rohde advised directors the same is also true if a bill is not resolved within 60 days of the initiation of a dispute.  Mr. Rohde stated the parties would like to see a 1 ½ % rate of interest, per month, added to the amount of the bill.  Mr. Rohde explained to directors that the statute already has a penalty for non-payment of a bill ant that under Section 205(4) if there are no ongoing disputes a penalty of $50, a day, for up to a maximum of $1,500, can be added to the bill against an entity for failing to pay on time.  Mr. Rohde stated that if the Board wants to move in that direction the Board will probably need to do that statutory); Commentator 5, the Maine Medical Association’s, comments on the proposed Fee schedule (Mr. Rohde noted the Maine Medical Association is also expressing its support for the Facility fee schedule and in particular are representing the interests of Ambulatory Surgical Care centers and also are in support of updating the CPT / RBRVS codes which are the professional services component of the rule.  Mr. Rohde noted that like the Maine Hospital Association, the Maine Medical Association believes the rule is going to save roughly $3 million, the first year, or would have saved last year, had it been adopted.  Mr. Rohde noted the group argues that workers’ compensation cases are more burdensome administratively and professionally then commercial cases and that charges or reimbursements for services in the workers’ compensation system should be higher than it is for Commercial payers.  Mr. Rohde noted the entity does not believe a Commercial Reimbursement methodology is the best means of coming to a rational conclusion to the whole process.  Mr. Rohde apprised directors that the group had several recommendations and noted that for implantables the proposed rule says it should be cost--plus 20%, if it exceeds $10,000, and remarked the group believes that is too low and that the industry standard is cost--plus 75%; so, they would like to see a substantial increase in the implantable reimbursement section.  Mr. Rohde noted they made the same 
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comment about the 1 1/2 % interest penalty for non-payment of an uncontroverted bill and have proposed a separate definition of implantable because they are concerned that it will not include things like pins, screws and other hardware.  Mr. Rohde remarked the Board can see their proposed definition in their comments.  Mr. Rohde noted they have tried to make it a little broader to include living tissue, for instance, and pins, etc.  Mr. Rohde advised directors they have added some things to the definition to encompass services they think should be in the Fee schedule and noted the group also wants facilities to be able to aggregate multiple implantables and noted the threshold for an implantable for outpatient and surgical centers is $250.00 and noted if there are multiple implantable used in a procedure they want to be able to add those up to meet that $250.00 threshold as opposed to $250.00 for each one, within the same procedure.  Mr. Rohde also advised directors that they do not believe there should be invoice requirements for durable medical equipment because durable medical equipment is already included in bills which is true for inpatient but that it may not be the case for outpatient and Surgical Center billing and that if the invoice and requirement is kept that the threshold should be moved to $1,000 from $100.  Mr. Rohde noted the issue was discussed with the Consensus-Based Rulemaking Group and noted initially the draft rule had indicated there would be a 75% charge reimbursement for items that were not invoiced and that as part of the discussion it seemed that everything was invoiced so that the sentence was no longer necessary and was taken out.  Mr. Rohde noted the issue was discussed briefly during the deliberations of the Consensus-Based Rulemaking Committee and that in #5 the Maine Medical Association asked that the Modifier for Physician’s assistants be included in Section 2.02.  Mr. Rohde noted the modifiers in the draft rule all came from the CPT code booklet, published by the AMA, and commented the Board used every modifier available and noted he did not see an AS modifier so that if it were to be included he would not know 
what the instructions would be that go along with that particular code.

Mr. Rohde noted that in the rule, as it exists now, there are four exceptions to the global reimbursement concept and surgery section and there are four instances in which you can receive a payment, outside of the maximum allowable charge.  Mr. Rohde noted those seem to have been omitted due to a cut and paste error
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and not intentionally left out of the final draft, and remarked that he can type them up and provide updated copies to the Board so that all Board members know exactly what the four exceptions are which have been in the rule since 1989 and were not transferred when the final draft was put together.  Mr. Rohde noted with regard to the T-status codes which apply to outpatient and Surgical centers essentially what this provisions says is you pay the higher costs, such as if one costs $5,000 and one costs $5,000 an entity would pay the amount and then would pay 50% of the second procedure.  Mr. Rohde noted their comments were that it was too low and that they would rather see reimbursement in the 85% to 90% range, as opposed to 50%.  Mr. Rohde noted the Maine Medical Association has also noted that a CPT code was omitted from Appendix III and commented there is already a “catch all” provision that takes care of missing codes in the sense the reimbursement for an unlisted procedure is 75% of usual and customary charges); the written comments received from the Maine Merchants Association and Maine Chamber of Commerce  (General Counsel Rohde stated he will return to those comments in a moment since Mr. Anderson is going to respond to some of them.  Mr. Rohde advised the Board on pages 6 and 7 of the Summary of Public Comments there is a small subset of comments and that in there NCCI indicates from their study that the change to the Professional Services component and explained CPT codes in Appendix III will increase system costs between 1% and 1.4% and commented they did not or could not come up with an estimate of an impact, if any, positive or negative, for the proposed rule); the public comments the Board received from Coastal Health Care Consulting Services (Mr. Rohde advised directors Coastal Health Care Consulting Services had a few issues they brought up such as the need to clarify the 5% reduction, no longer in the rule.  Mr. Rohde noted they suggest Critical Access hospitals be reimbursed at the same rate as Acute Care hospitals. Mr. Rohde advised directors there is a header missing and commented they would also like to see software and training available and remarked they have also asked if hospitals would be required to provide the MSDRG on inpatient bills and remarked that he believes the answer is “No, not unless it is in the rule”
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and noted otherwise they may need to provide a procedure code and diagnosis codes and then someone else has to figure out the MSDRG from there the rule can say that the MSDRG has to be on the bill); several Commentators from the Athletics Trainers Association who want the definition of Healthcare Provider, which is in the rule, to include “Licensed Athletic Trainers” and commented it may make sense to simply state that “A healthcare provider includes anyone licensed to provide a particular medical service or treatment service in the State of Maine within the scope of their license or governing regulations.”  (Mr. Rohde noted that would answer the question as to whether you have all Healthcare Providers on the list but would not necessarily answer the question of whether athletic trainers should then fall within the definition of Healthcare provider for workers’ compensation because attached to their set of comments they include Title 32 which defines what an athletic trainer is and can do, which appears to be the treatment of athletes.
Mr. Rohde noted some of the Commentators also submitted information from the National Association of Athletic Trainers which urges the Board to consider all workers industrial athletes.  M. Rohde stated he is not sure that is in line with what the Legislature was considering when it created the definition in the athletic trainer section of Title 32); the comments submitted by the Maine Workers’ Compensation Trust, the Chamber of Commerce, B.I.W., Maine Counsel of Self-Insurers and Workers’ Compensation Coordinating Council (Mr. Rohde noted the Workers’ Compensation Trust believes the proposed rules does not comply with Section 209 because Third-party Payer information was not considered.  Mr. Rohde stated there was an effort, on the part of Ingenix, to gather as much information as he could and analyze it in the course of his work for the Board. Mr. Rohde noted the Trust’s second objection to the rule does not prevent Healthcare providers from charging more for services provided to Workers’ Compensation payers than private Third-party payers, which is true but not necessary because the statute already prevents it.  Mr. Rohde noted the Trust also objected to the fact that the rule does not contain a schedule for Critical Access hospitals and explained that Critical Access hospitals are reimbursed at 95% of their “usual and customary” charge and noted that
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that from the Medicare perspective that Critical Access hospitals are not subject to the MSDRG system and rather are reimbursed at 100% of their reasonable costs which is why they were left in at 95% of their usual and customary charge); the comments submitted with regard to there being no reason why Maine’s Fee schedule should have reimbursement levels far in excess than what is paid in the Federal Workers’ Compensation system   (Mr. Rohde noted the issue did come up in the course of the Consensus-Based Rulemaking process and that prior to a meeting in October or November of last year there was a suggestion that the base rate that the Board use be the base rate used by the Office of Workers’ Compensation Policy on the Federal level.  Mr. Rohde noted the Board asked Ingenix to take a look at that and commented their base rate is a part of the story because the way reimbursement is calculated in the Federal system is to start with a base rate and then adjust it, based specifically on the hospital that provided the service or the Facility that provided the service.  Mr. Rohde noted that at the end of the day an entity appears to end up with a higher reimbursement, using the Federal workers’ compensation reimbursement amounts then with those in the Proposed Facility Fee Schedule before the Board); comments offered by the Maine State Chamber of Commerce with regard to the proposed Facility Fee Schedule, outlined in WCB Draft Rule Chapter 5 (Mr. Rohde noted the Maine Chamber of Commerce and several others, together, provided a set of comments and noted there are references in the pending litigation in the case of Bath Iron Works v. Workers’ Compensation Board.  Mr. Rohde noted in their comments they suggest that the Board never met with anyone from the Business community, Employer/Insurer community, with the exception of Maine’s largest insurer – Maine Employers Mutual Insurance Company, before creating the draft rule.  Mr. Rohde noted they also suggest staff did meet with a Representative of Healthcare providers before creating the draft rule.  Mr. Rohde stated the comment is incorrect and remarked all stakeholder meetings occurred prior to creation of the draft rule that staff provided to the Consensus-Based Rulemaking Committee, in April and also noted staff did,

in fact, meet with the Maine Council of Self-Insureds and attempted to meet with the Maine Chamber of Commerce but the Chamber’s representative was unable to coordinate his schedule with that of the Board so the meeting never occurred.  Mr. Rohde, noted that the rule was not drafted until just prior to the Committee’s first meeting, in April, and that was after the Board and all of the members of the Consensus-Based Rulemaking group met with Ingenix’s representative, Eric 
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Anderson, in March of 2008 and noted Mr. Anderson gave a presentation to the Board and rulemaking group members which was a kick off for the group, at which time he went through the background of where he was at that point in time with respect to methodology and the point of the meeting with the stakeholders was not to show them a draft rule but rather to talk about the methodology to be used in a draft rule because in its initial meeting with 
Mr. Anderson he mentioned several different ways of going about implementing a Fee schedule and that a Modified-Medicare system was one and that another option available to the Board was the process used by Illinois with respect to a Commercial Reimbursement process.  Mr. Rohde noted it was during the initial meetings that the Board made an attempt to have everyone on the same page in terms of what methodology would best meet the Board’s needs and where it should place its focus. Mr. Rohde noted one area of agreement was a Modified Medicare methodology.  Mr. Rohde noted the additional meetings that occurred of the Consensus-Based Rulemaking Group were not because of an issue with lack of Third-party data, as asserted.  Mr. Rohde noted the third meeting of the group had to do mainly with Surgical centers and indicated that the base rate first discussed, based on the information provided by Ingenix, was unjustifiably low and commented Mr. Anderson was provided with additional data and later performed another analysis, based on the new data, and stated it appeared the base rate should be somewhere in the range of $90.  Mr. Rohde noted that instead of going to $90, which would have been higher than some are paying but lower than a few others Mr. Anderson recommended and the Board ultimately went with an $81 base rate that is in the proposed draft rule but lowered the implantable threshold because of the concerns Surgical Care centers had with not being able to get reimbursed for implantable, which can be expensive.  Mr. Rohde noted the last meeting of the Consensus-Based Rulemaking Committee was to go over Mr. Anderson’s presentation with respect to the Federal workers’ compensation issue and the Board rescheduled one meeting from October to November at which time the Deputy Director of Medical/Rehabilitation Services sent out several letters requesting private Third party Payer information.  Mr. Rohde noted there is an assertion the Board did not look at Third-party payer information and remarked the Board disagrees since it did a substantial amount
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of work in that area and focused on those costs a couple of different times with Mr. Anderson to make sure this had been done.  Mr. Rohde stated it is true that Ingenix does not think a Third-party Payer methodology is the best means of achieving a system of fair payments and commented he looked at both private, Third-party payment information from the various databases that he had including discounts off charges but he was also trying to indicate that the Board does not want to go in the direction of a Private payer methodology because it is not going to be the Board’s best option and noted Mr. Anderson could probably offer a more detailed answer but that essentially many private payers, although they are moving to the same current system used by the Board in its rule, use discounts off charges.  Mr. Rohde noted those discounts will vary from facility to facility and within facilities, potentially, and that part of what is going on is there are a different mix of cases – the Commercial payers are seeing different cases than Workers’ Compensation insurer and the example Mr. Anderson gave to the Board in which a private insurer may have negotiated a lower rate for birth but that they may not negotiate a low rate, at first, because there was going to be a lot of them and would have resulted in a volume discount but that they will ultimately make their money by doing a number of procedures but that what they may not do is negotiate a low price for an outlier type of a case.  Mr. Rohde stated he believes Ingenix tried to focus on a global view of what the dollars were in the system when the Board began with the rule, not because the Board wanted the rule to be revenue neutral but because it needed a starting point from which to begin the discussions.  Mr. Rohde noted Exhibit 5 is the Commentator’s analysis of the proposed rule, based on information that Mr. Anderson did not have prior to the end of the Consensus-Based Rulemaking process); the issues that have also been raised by commentators with respect to the 5% reduction for Critical Access hospitals which would apply also to the one rehabilitation hospital (Mr. Rohde noted that Rehabilitation facilities would require a fourth schedule because Inpatient vocational rehabilitation is not reimbursed pursuant to the MSDRG system is a separate schedule all together and it would apply to only one hospital because it is just New England Rehabilitation facility that is a Vocational Rehabilitation hospital in 
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the State.  Mr. Rohde explained to Board members all commentators supported the modified Medicare system and stated the Commentators would like to see the geographical indices included.  Mr. Rohde noted the appendices are somewhat different than what is seen in the CPT codes which have a Northern Maine and Southern Maine adjustment whereas the MSDRG system has adjustments, by county, and explained the differences are not very great between the counties.  Mr. Rohde noted the commentators believe the base rate is too high, which the Board has heard often.  Mr. Rohde informed directors but for Exhibit 5 the Board has not seen any specific information that would indicate that the fees the Board has come up with under this rule are exorbitant in comparison to private Third-party Payers and commented there will be a savings, by definition, in the first year that this rule is adopted because of the fact that the base rate is now three years old and aging, as time goes on.  Mr. Rohde noted those same objections apply to the outpatient arguments put forth by the Maine Chamber of Commerce.  Mr. Rohde noted the organization does not want any provision paid at the usual and customary charge and explained to Board members that they are referring to the A-status codes for outpatient and surgical care centers because there are 4,000-5,000 such codes.  Mr. Rohde noted there are a lot of them but that they are only a small portion of the actual dollars that are reimbursed in the system and that many of those do not have a Medicare relative weight.  Mr. Rohde noted the Board would need to identify its own relative weight to some 50 or so values since Medicare does not have them in place.  Mr. Rohde noted that, in addition, the particular codes are updated quarterly and Ingenix had three full-time employees doing just that.  Mr. Rohde stated the Board does not want to overwhelm entities with an enormous amount of codes that will need to be updated and remarked administratively it would be very difficult for the Board to deal with as it relates to its current staff and remarked it would be very difficult to implement from the Employer/Insurer side, especially for the smaller Third-party Administrators, Smaller insurers, and Smaller self-insured employers.  Mr. Rohde explained that with respect to the implantable and the durable medical equipment the Maine Chamber of Commerce would rather see instead of costs plus 20%, cost plus $250.  Mr. Rohde explained
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to Board members the outlier payment process comment by this group is incorrect as their calculation is wrong and there would actually be no outlier threshold payment in their example because the example starts with a charge of $68,000 on a DRG with a maximum reimbursement of $10,000 including a $12,000 implants.  Mr. Rohde noted the first step in the process is to take the cost of the implant out which is in Section 306 of the rule and then compare $50,000--plus the maximum charge and at that point you have more than the $56,000 that is left over so there is no outlier payment in that particular situation and what it may point out is that we should have an example in the rule so that it is clear to everyone when they are going through how it actually does apply because it is a confusing process.  Mr. Rohde stated the example is also incorrect because it is not based entirely on unilateral charges.  Mr. Rohde noted the outlier threshold is linked to CPT codes in the outpatient process.  Mr. Rohde stated he believes it is necessary because you have to have a CPT code in order to be reimbursed under the outpatient and the APC system so therefore an individual would have nothing to look at in terms of whether they meet the threshold, or not.  Mr. Rohde noted that, as he mentioned before, they disagree with the treatment of Inpatient Rehabilitation hospitals for the same reason as Critical Access hospitals and commented they disagree with the hospitals and Surgical centers that workers’ compensation cases are more complicated administratively or medically. Mr. Rohde noted that during one of the Consensus-Based Rulemaking groups the Representative from Portland Orthopedic Associates, a Surgical center in Portland mentioned that they have 40% of their business with Anthem and 10% workers’ compensation but they have two billers for workers’ compensation and two billers for Anthem.  Mr. Rohde stated that from their perspective it is more burdensome, at least administratively, to handle workers’ compensation cases and also believe that if their doctors are not compensated adequately that they will not take workers’ compensation cases at all because it is, at most, 10% of their business and it is, in their view, more complicated legally, medically and administratively); the written comments submitted by the Workers’ Compensation Coordinating Council (Mr. Rohde noted the
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Workers’ Compensation Coordinating Council commented in writing encouraging implementation of the CPT code update but that they still believe the base rate is too high and notes the conversion factor is of concern in that particular case and is part of the pending litigation in the case of Bath Iron Works, Corp.  Mr. Rohde stated he believes what they are suggesting is that a Facility fee rule, as proposed, is better than nothing at all that they would rather the Board ask Mr. Anderson to gather recent Health Data Organization data and reconstruct its analysis.  Mr. Rohde stated he is not sure how much more data there would be because Mr. Anderson, at the end of last year, updated his study so he could come up with an estimate of the savings that would be generated by adopting this particular rule and stated that unless there have been substantial changes there would not be much of a difference.  Mr. Rohde noted the Workers’ Compensation Coordinating Council also asked that there be a reasonable grace period to allow for training and remarked if the Board decided to do so that it may want to build in an effective date that is sometime after the rule is adopted by the Board.  Mr. Rohde advised directors there is one example in the Maine Merchants Association’s comments that may appear elsewhere regarding the St. Mary’s case and noted there was discussion of a payment that was made under the Federal workers’ compensation system and a much larger payment then what was made under the State system.  Mr. Rohde noted that the payment that was made under the State system –- was based on the current rule which allows a 5% discount off charges paid, within 30 days and stated it would not have been the result if the rule were in place.  Mr. Rohde noted it is one of the reasons why adopting the rule, sooner than later, as was suggested, will initiate savings to the system sooner rather than later.  Mr. Rohde remarked that the State payment in the St. Mary’s case was based on the current rule, which would have been 100% of the charges, at that point, as opposed to the reimbursement that would have been paid under the proposed rule.  Mr. Rohde explained there was an exhibit attached to the Maine Chamber of Commerce’s comments and stated he has provided a copy to Mr. Anderson for his review); the issues for the Board to consider – that is the study of a small data set (Mr. Anderson remarked that the documentation says it covers 250,000 lives but that the actual number of claims represents between 5,000-10,000 claims.  Mr. Anderson stated in
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comparison that for Maine Workers’ Compensation there were 147,000 detailed lines in the 2006 data.  Mr. Anderson explained that the Board is looking at a fairly small subset of data and commented the other thing the Board looked at is all the surgical codes – noting there are no EM, therapy codes and that they only represents about 40%, at most, of all of the codes that are actually covered under workers’ compensation.  Mr. Anderson stated the Board is looking at a small number of narrowly-defined groups of claims.  Mr. Anderson explained that the second issue is understanding the methodology of how the data came to be and commented there is not really a good description of the methodology for how it occurred and remarked that Ingenix looked at actually what is in the data and commented the first item is interesting, from two aspects – that they are looking at an outpatient schedule but they have inpatient claims that are wrapped into the equation because of the CPT codes that represent inpatient services.  Mr. Anderson stated he is not 100% sure if the Board is looking at outpatient or inpatient but that it is also not clear about what is actually within the data set itself.  Mr. Anderson stated the third issue is is that it does not really describe how outliers are managed in the data set and noted there are a couple of significant issues when you start to look at the outliers.  Mr. Anderson stated there is one CPT code (“25800) that shows that it had a $12,000 payment – the highest charge anywhere in the country and remarked, in 2008, was $9,000 so the question becomes why is there a $12,000 payment for one item with the highest charge in the country being $9,000.  Mr. Anderson noted when you look at the average charge in Maine for that particular CPT code, it is in the range of $4,000.  Mr. Anderson stated what that tells him is there is an outlier and commented that typically there are a couple of different ways to do outliers – the Maine Health Data Organization subtracts the top 5% and the lower 1% of the claims and uses that as outliers.  Mr. Anderson stated Medicare’s methodology is that they start with the two standard deviations of the geometric mean by CPT code and exclude the data at that point.  Mr. Anderson stated that obviously, in the data being looked at, are some outlier data and remarked that if you look at outpatient claims that it is fairly common that you have $0 or $1 payments which get rejected and allow an Insurer to controvert claims.  Mr. Anderson stated that what happens is if one data element does not make sense that you then look at all 
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of the other data elements to see if they make sense.  Mr. Anderson stated he is not sure in this case because there is nothing to describe the methodology used.  Mr. Anderson stated he then looked to see if the other analyses made sense.  Mr. Anderson remarked that the Maine Health Data Organization actually does a website for the top 12 or so codes and say here is what we think the average will be for these particular services.  Mr. Anderson noted that fortunately it turns out that two or three of the codes the Maine Health Data Organization can match up with the data in Exhibit 5.  Mr. Anderson stated, for example, CPT code 29881 which, on the public website for the Maine Health Data Organization, shows the average payment for a facility of $3,698 and that in Exhibit 5 the cost is $2,088 and that for code 64721--the CPT code for carpal tunnel release procedure, shows the average payment being $2,034 and that Exhibit 5 shows the average payment being $1,050.  Mr. Anderson stated the question becomes and the issue is never that there is not Third-party Payer data available – the question becomes is there private payer data available with sufficient reliability to create a schedule that one can use going forward.  Mr. Anderson noted from the examples it is questionable because which number do you believe.  Do you pay the $3,600 number or the $2,000 number.  Mr. Anderson noted the other point he would like to make is that it does not discuss inpatient schedules.  Mr. Anderson explained to Board members, in terms of system wide, is the largest area for potential savings because inpatient cases tend to be very expensive.  Mr. Anderson stated it also does not discuss inpatient schedules and remarked inpatient, in terms of system wide, is the biggest area for immediate savings because inpatient cases tend to be very expensive and simply eliminating outliers and bringing in between $2-$3 million is a savings); the Board having 120 days from August 27, 2009 to take final action on the proposed rule before the Board (Mr. Rohde stated the Board has until some time in December to act on the rule); Staff’s remarks with regard to amending the rule, if the Board decides to do so as a result of the public comments received on the proposed and should not result in the Board making substantive changes in the rule since most of the comments dealt with clarifying the language or the base rate, which appeared to be the fundamental issue (Mr. Rohde stated if the Board has any concerns that it can send the rule back out 
for a 30-day comment period); Deputy Director Inman’s remarks
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regarding the public comments being incorrect with respect to the Board involving stakeholders in the development of the proposed fee schedule (Ms. Inman stated the Board did involve stakeholders and remarked she could not believe that comment was made because the Board met with various stakeholders during the process, distributed rules from Mississippi, Georgia, Oregon and asked them take a look at the methodology, costs plus, MSDRG and sought feedback on how best to proceed, tried to meet with representatives of the Maine Chamber of Commerce to get feedback from Maine’s employers, met with representatives of Maine’s largest insurer – Maine Employers Mutual Insurance Company on two occasions.  Ms. Inman noted she met with representatives of the Maine Counsel of Self-Insureds and tried to do everything she could do to involve the stakeholders in the process.  Ms. Inman noted there was not a rule that had been drafted prior to her meetings with the stakeholders.  Ms. Inman stated the Board wanted to get their feedback in order to get an idea of how the community felt with regard to the methodology and commented that once the MSDRG system made sense for the Board.  Mr. Anderson assisted the Board in drafting the rule which was reviewed with the Consensus-Based Rulemaking Committee.  Ms. Inman noted there were a number of things that were done with regard to the Board trying to save money for the parties involved and stated that even though the modeling was cost neutral the Board included outliers for additional savings and cut the 95% charge down to 75% of charge put thresholds on implantables and changed the T codes so that the first code would be paid at 100% and subsequent codes would only receive 50% and remarked there are a number of things that the Board did to try and make the Proposed fee schedule palatable for all involved and to reach a consensus from all sides.  Ms. Inman stated the Board was not successful, though, in reaching a consensus.  Mr. Dionne noted the only individuals staff did not meet with, that were contacted, were those that were unable to work around their schedules and prior commitments.  General Counsel Rohde explained, for those Board members who may not be familiar with the Consensus-Based Rulemaking process, that all interested parties are brought together prior to the rule coming to the agency and explained that proposing a rule for public comment – the way the process works
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is the parties get together to discuss the issues involved in an attempt to work out a consensus and that at the end of the day it is still up to the Board to proceed how it would like and noted the Board has the ultimate decision, regardless of what recommendations the group makes and commented the same is true in this particular case where there was not a complete consensus.  Mr. Rohde stated in this case the Board has the option of agreeing with the parties on those areas in which there was a consensus, which is the methodology chosen and can make other changes, deemed necessary, even though it was developed through the Consensus-Based Rulemaking process); the data set in Exhibit 5 representing at best 40% of all surgical procedures (Mr. Anderson noted 40% of cases for workers’ compensation are surgical procedures and commented he other 60% are for E& M codes for evaluation management and other types of codes); the $2 to $3 million in savings that has been estimated with respect to the savings that will occur with the implementation of a Facility Fee Schedule

(Mr. Anderson stated that is the estimate for inpatient costs and remarked it is very difficult to ascertain what the savings would be on an outpatient basis because what the Board does not know and cannot tell from the data is what the implantable charges end up being and commented there were some estimates but that they are only estimates and not true cost savings.  Also, in response to Director Mingo’s inquiry, as to the total savings, Mr. Anderson stated the cost is projected to be $12 million for inpatient services which would total approximately 25% in savings.  Mr. Anderson noted his prior report to the Board, in October or November of last year that the range was estimated to be between $1.5 million and $3 million.  Mr. Anderson stated the low estimates are for the implantables and commented it was projected to be approximately $1.5 million and that for inpatient services it would be about $3 million); the majority of inpatient and outpatient claims (In response to Director Monfiletto’s inquiry as to whether the costs are higher for outpatient services and is the cost higher for inpatient services even though the claims are less.  

Mr. Anderson stated he does not have accurate data on that but that he believes there are more outpatient claims.  Mr. Anderson noted that with the 2006 data he looked at that there is a cost of approximately $12 million in total claims and approximately 700 inpatient admissions and $25 million for outpatient services 
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which totaled approximately $147,000); inpatient, per claim, being significantly higher; Appendix III pertaining to the Professional Services component; Appendix IV relating to inpatient services and being based on the MSDRG system and the third Appendix is both for outpatient hospitals and Ambulatory Surgical Care Center reimbursement (Mr. Rohde noted there are three different base rates – one for inpatient, one for outpatient hospitals and one for Surgical centers); the present law suit being filed because of an allegation the Board did not have a Medical Fee Schedule in place (General Counsel Rohde stated that, at some point, the parties realized that the 5% standard which the Superior Court stated did not meet the standard in the law was not working anyway and that some ten years after it was adopted by the Board it was not doing anything to control costs and that something needed to be done.  Mr. Rohde noted other states have gone through a similar process in similar years and noted the Board, tried in 2004, without the benefit of having an expert in the industry, such as Ingenix, to help the board and remarked that in staff’s opinion is the Board needs to do some thing – not only for the cost increases in workers’ compensation but also to reduce some of the litigation the Board has seen because of the current rule); the savings only impacting Insurance carriers and Self-Insureds (In response to Director Monfiletto’s comments regarding the current rule having a positive impact on employers and insurers but not on employees necessary.  Staff stated the Board wanted to ensure injured workers still receive quality care.  In response, Director Sammons noted some people have given examples of the exact opposite occurring with respect to the payments being much lower than workers’ compensation payments and stated the Board needs to keep in mind that the higher the cost is to the employer that ultimately it results in a higher cost to the employee because of the way the market works and that anything higher will trickle down to increased costs for the employee.  Mr. Sammons stated he is still trying to understand the whole picture with respect to the costs for inpatient services at $12 million and outpatient at $25 million and that being the level of medical costs in the system.  Mr. Anderson stated that is the total amount of charges, according to the data from the Maine Health Organization.  Mr. Anderson stated that what is not known is if someone receives treatment out of state since the data 
available is only for treatment in the State of Maine.  Mr. Sammons 
stated the total cost is $37 million but that the savings will only result 
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: in $3 million.  In response, Mr. Anderson clarified that the $3 million in savings is the estimated savings only for inpatient services.  Mr. Anderson stated the fee schedule should also save money for outpatient services but that he cannot say for sure that will occur.  Directors and Mr. Anderson also conversed briefly with respect to the Maine Medical Association is estimating the schedule will result in $2 million on outpatient and $900,000 on inpatient.  Mr. Anderson noted they have a better idea of what they are seeing come back, as far as the money is concerned.  Mr. Sammons stated he is also surprised that NCCI does not have an estimate of the impact with regard to adopting this rule and inquired of Chairman Dionne if he is aware of any plans to do so.  General Counsel Rohde stated it is his understanding, after speaking with NCCI Representative, Laura Backus-Hall that NCCI will not have any data on the matter until the end of the year, after the rule has been put in place); workers’ compensation cases representing approximately 2-3% of the total volume of medical costs in the State of Maine (Mr. Anderson explained that it could be between 2-5%, depending on the type of Ambulatory Care Facility offering the services.  Mr. Anderson stated the total cost is probably close to $2 billion.  In response, Mr. Sammons noted there may be fewer disputes if the charges were more in line with other healthcare costs and stated he does not understand why the Private Payer option was not a good idea, especially since it is the largest business area.  Mr. Anderson stated it could be in line with the Board and parties attempting to eliminate a shifting in costs, as pointed out by the Maine Chamber of Commerce.  Mr. Anderson advised directors that Milliman recently conducted a study indicating that Private payers are currently paying 18% more than what they should be because of cost shifting and remarked that if the goal is to eliminate workers’ compensation cost shifting, the desired goal, that by adopting a private payer system the Board is buying into an 18% Private payer cost shifting because the hidden tax, that many do not realize, is that Medicare and Medicaid are both underfunded and underpaying hospitals which then have to shift the costs to private payers.  In response, Director Mingo stated that if employers and insurers are paying substantially more than any private payer than being at an 18% cost shift, relative to being 75% higher than the average private payer then it 
appears to be a good solution.  Director Mingo stated the figures he has 
received indicate it is 75% and in some cases is as high as 100%.  
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Mr. Anderson stated the Board is unable to get away from that so long as it bases payments on a cost-plus system which effectively is what the Medicare system is – a payment is based on cost for providing the service and not the cost of getting reimbursed.  Mr. Anderson stated he would also like to point out that the numbers were not provided to the Consensus-Based Rulemaking Committee even though Ingenix sought information on what payments were being made.  Mr. Anderson stated the data was provided for approximately 100 CPT codes, out of about 7,000, and commented the data provided does not match, from what has been confirmed, with the Maine Health Data Organization’s data so the question then becomes is what set of data does the Board believe.  General Counsel Rohde stated it would have been preferable for the Consensus-Based Rulemaking Committee if that information was available because some of that information came from the Maine Health Care Coalition and that was the information specifically asked for during the Consensus-Based Rulemaking Committee’s deliberations and the reason the Board gave Exhibit 5 to Ingenix was to do his best with it because throughout the process the company analyzed whatever data came in and commented that certainly if Mr. Anderson had the more-detailed data during the course of rulemaking  it would have been built in.  Mr. Anderson stated he spent a lot of time trying to get the information.  Chairman Dionne stated it is a very difficult issue for the Board and stated the Board has until December to consider the matter and study it further, if needed.  Mr. Dionne noted that during that time he will be meeting with various stakeholders to digest the information received and analyze the various theories to come up with a resolution that benefits employers but still provides access to quality care for injured workers); Director Monfiletto’s inquiry as to whether the Board had an amount in mind with respect to the overall savings to the workers’ compensation system (Director Monfiletto asked Mr. Anderson if he had any suggestion on an amount that was a good balance and maintain a system of expert physicians.  In response, General Counsel Rohde stated the goal was to look at where the Board was at in terms of dollars being spent and coming up with a methodology that would provide some predictability, first of all.  And secondly, some savings and commented that if the Board looks back at Mr. Anderson’s final report Ingenix had looked at the base rates for Medicare and the national adjusted rate and Maine’s current rate, based 
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on dollars spent, and stated he estimated the base rate for non-workers’ compensation payments at a discount rate of 40% or so which includes Medicare and remarked that that base rate was around $7,900 and commented the $9,000 discussed today, if you take out the Medicare portion—the 40% discount, probably is not that far off from what Third-party payer information presented by Ingenix.  Mr. Rohde noted that as far as reducing enough or too little stated he can fairly state that employers felt the Board did not go far enough and healthcare providers suggested that we went too far, in certain instances, for Surgical centers.  Mr. Rohde noted some felt the Board went too far with 70 and the Maine Hospital Association, during the initial draft had a reimbursement to rehabilitation hospitals at 75% of charge and felt that went too far.  Mr. Rohde stated part of it is based on what the Board is hearing from the parties and that as much as possible the decision was based on the evidence before the Board.  Mr. Rohde noted Maine’s surgical centers provided Ingenix with data that Mr. Anderson was able to use and commented he reviewed all the data he was given); the language in Section 209(1)(A) (Director Mingo pointed out the statute does not say the Board has to do the same thing as third-party payers but that when the Legislature suggested we refer to them he believes the Board should be like them, not unlike them.  Mr. Mingo stated he is concerned with implementing a rule with so many entities having very disparent views of the situation.  Director Mingo stated at this time there are too many people in the medical community that support the rule and stated that raises some concern because for too many years entities have been billing entities in the workers’ compensation system at a rate that is too high and noted the Board is making an effort to reduce those costs and stated there does not seem to be a lot of people against the rule and asked if the fees are actually having a significant impact on the medical costs to the system and noted the Board is trying to get to a system similar to that of private, Third-party Payers and commented he reads that as the Legislative intent of that section of the law and stated he would like to see the Board reach that point and that he believes the Board is still not there, even though the rule before the Board is close.  Also, in response, Deputy Director Inman commented the parties reached a consensus in regard to the numbers in the spirit of having a predictable Facility Fee Schedule and stated she does not believe the parties have necessarily been happy throughout the process and 
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would have to say that they were not.  Director Monfiletto also inquired if there is anything that prevents a carrier from contracting with hospitals or physicians.   Staff stated there are none, they are aware of, and that it could be happening with larger insurers.  Director Mingo stated that as long as the only Fee Schedule in places allows for only a 5% discount asked staff where there is any impetus or anyone on the medical side to negotiate in any way.  Mr. Rohde noted that for larger payers there is a volume issue and that the most likely reason the hospitals have come to agree on this process is the litigation end of it because there were 50 cases involving one entity alone as to what the appropriate reimbursements should be so for them predictability of knowing what the negotiated rate will simplify their jobs.  Director Mingo stated the Board has no leverage, as an organization, other than statute and rule and commented that if Maine is going to get medical providers to treat the Board reasonably like other public payers in the system the Board needs to do it by statute and rule because they will not negotiate it.  Mr. Anderson noted one of the things hospitals often speak of is cash flow which is a big issue and that is why the Board is receiving comments from both the hospitals and Ambulatory Care facilities about payment provisions because cash flow, for them, is a very big issue and noted they are probably willing to take even less money as long as they have predictable money coming in. Mr. Anderson noted the 1 ½ % late payment issue is a cash flow issue for them, as well); whether the proposed rule meets the order of Justice Mills (In response to Director Sammons’ inquiry of General Counsel Rohde as to whether the rule meets the order of Justice Mills, Mr. Rohde stated that assuming her decision is ultimately upheld he believes that from the agency’s perspective that what the Board has was 5% across the Board, paid within 30 days, which is probably not adequate.  Mr. Rohde noted the places in the rule in which the Board has a reduction from a charge are a small portion of the overall scheme and remarked the statute says the Board can have the standard schedule or a scale.  Mr. Rohde explained to Board members that if the statute required the Board to utilize a schedule that it would say that and remarked that as part of a comprehensive approach to this issue the reduction off charges should meet the definition of a standard and that if the Board decides to implement this rule it could include a reparability clause.  Chairman Dionne noted he also discussed with staff the fact that Justice Mills said globally the 5% cannot be upheld
Minutes of Board of Director’s September 22, 2009 Business Meeting

OLD BUSINESS CONTINUED

WCB DRAFT RULE CHAPTER 5

CONT’D
Discussion Continued:

and wanted to know if specifically, within a broader scheme, whether or not the 5% would be upheld.  Mr. Dionne noted, for example, that there is one rehabilitation hospital which would be difficult to set a fee schedule for but that there are 13 to 15 Critical Access hospitals and commented the Board may be able to do something different with them.  Mr. Dionne further noted that he asked Ingenix about that issue to which Mr. Anderson explained that he just went through this process with the State of Montana which is not dissimilar from Maine and that the issue, from a management perspective, would offer that if the Board is going to make it difficult for payers that the small Third-party Administrators and small payers will have problems with this system anyways, just a learning curve because most are not familiar with Medicare and remarked that those entities such as MEMIC and some of the other bigger payers that subcontract out with other companies will need to have consultants come in to show them how to set it up and run it but that the smaller entities are those that will struggle with a Fee schedule the more complicated the Board makes the rule for them so while you may save by saying MSDRG’s apply to critical access facilities that there were 16 cases in 2006, none of which were over $7,000, on an inpatient basis, represent a small portion of the total billable services but that what might happens is the Fee schedule will meet the needs of insurers but that it would have a negative impact on small payers.  Mr. Anderson advised directors that it has taken Montana, who implemented a fee schedule at the beginning of the year, six months to work the subsequent issues that have arisen and addressing the glitches in the system for traditional payers.  Mr. Anderson remarked Montana noted the larger payers are not seeing it as a problem but that the small payers are struggling with it.  Director Inman advised directors that the reason the Critical Access hospitals were of consideration is because Medicare does not use MSDRG’s and pay at 101% so that was the only reason they were treated differently and remarked when the matter was taken into further consideration that they made up a very small picture of the larger picture because there were only 16 to 30 cases.  Ms. Inman stated that rather than have a burden on smaller entities that the Board decided to go with 95% of what is “usual and customary.”  Director Monfiletto, in response, asked what the
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medical costs are that the Board is looking at with respect to those entities and remarked the number being used for comparison critical access hospitals provided to the Board may be artificially high or low.  Mr. Monfiletto asked what also needs to be considered is to track charges and stated it may be difficult for the Board to obtain that information since it may be proprietary information with respect to what they actually pay for their equipment and supplies.  In response, Chairman Dionne stated there may be some opportunities to look further into issues such as those); in what direction the Board should proceed at this point (Director Monfiletto stated he is in favor of the Board continuing its deliberations on the implementation of a Facility Fee schedule until it needs to take final action on the rule, until sometime in December); how to reach a base rate that is sufficient and results in a “middle ground” for all parties involved; what body or people or factor is in place for determining what is “usual and customary” by a Healthcare provider (Director Sammons inquired of Mr. Anderson and Staff what determines “usual and customary”.  
In response, General Counsel Rohde stated Medicare may have a similar definition but that the Board uses “usual and customary” which he understands to be what entities charge and each facility has to set their charges ahead of time, which results in the charges varying among the facilities); during the next few weeks the Board most likely receiving additional information and having the ability to review the data with Ingenix and asking Mr. Anderson to analyze the data, if needed, for the Board (Chairman Dionne noted the more data and information the Board receives until December benefits all parties involved and results in a more accurate analysis for the Board) and continuing to have dialogue and encouraging the stakeholders to provide the Board with any information they may believe is helpful with regard to the final implementation of a fee schedule for inpatient, outpatient and critical care services.  

CONCLUSION
Chairman Dionne announced he will carry this item over to the Board’s next agenda and encouraged stakeholders to provide the Board with any information they believe will benefit the Board’s in its analysis of related medical charges and setting an appropriate base rate for its Facility Fee Schedule.

Minutes of Board of Director’s September 22, 2009 Business Meeting

EXECUTIVE DIRECTOR REPORT
1)
Central Office Renovations:  Chairman Dionne stated over the next few months carpeting and new ergonomic workstations will be installed at the Central Office and advised directors the process will take approximately three months because of an abatement that will be taking place when the carpets are removed, which have been in place for 20 year, or more.  Mr. Dionne stated he expects the project to be completed some time during the month of December. 

2)
WCB Meeting with Representatives of the Bureau of Insurance:  Chairman Dionne stated staff will be meeting with representatives at the Bureau of Insurance next week to discuss the lack of action on the referrals sent to him and how best to improve that process to move those cases along.  Mr. Dionne stated staff will also be discussing the audit processes in place for both departments with regard to workers’ compensation matters referred to the Bureau and discussing whether or not the Bureau can rely on its audits to make a determination and if so, a step in the process is eliminated and will result in cases being handled more expeditiously.
3)
Employee of the Year / Manager of the Year:  Executive Director Dionne apprised directors this year’s “Employee of the Year” has been awarded to Diana Greenier, a Mediator for the Board since its development of is dispute resolution process, and that General Counsel Rohde has been named as “Manager of the Year” because of his vast contributions to the Maine Workers’ Compensation Board.

GENERAL COUNSEL REPORT
1)
Pending Litigation (Maine Chamber of Commerce v. Workers’ Compensation Board):  General Counsel Rohde informed directors that he would like to meet with them in an executive session, prior to adjourning today’s meeting, to discuss the case of the Maine Chamber of Commerce v. Workers’ Compensation Board and stated the Court did grant the Board’s Request for an Extension of Time to file a Notice of Appeal in the matter.
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2)
Coordination of Benefits Rule:  General Counsel Rohde informed the Board the rule was effective as of September 16, 2009.

3)
Proposed Legislation:  General Counsel Rohde informed the Board that during October and November he will be working with the Board on future legislative changes and stated the item should be added to its agenda, beginning in October, since as of December 1, 2009 the Board can submit proposed legislative affecting the Maine Workers’ Compensation Act.

4)
Pending Litigation (Cooper v. Workers’ Compensation Board):  General Counsel Rohde stated the case, involving employer issues with regard to taxi cab companies, was argued last week.  Assistant General Counsel Rohde stated the case was brought by the Board’s Abuse Investigation Unit regarding whether the employee needed to have mandatory workers’ compensation coverage and the employer’s position was that taxi drivers who are leasing their taxis from them who are independent contractors.  Ms. McNitt noted the Presiding Officer ruled that those individuals are in fact employees.  Ms. McNitt noted the employer filed the appeal with the Law Court which was granted and remarked that the Board’s position was that the rules are clear and that there are standards in the statute and the Legislature has directed the Board what to look at in determining whether an individual is an independent contractor or an employee and stated that the Legal department believes there is adequate information in the record to prove that all the factors were considered.  Ms. McNitt noted the Board cannot say the absence of one of the eight factors is determinative whether it is present or absent and in looking at all of that to determine is there is a “central control” over its employees and remarked there are some things that are not logically believed to be “controlled” such as whether they are in the same business v. whether the worker believes himself to be an independent contractor.  Ms. McNitt stated the Board also argued that the Board is entitled to deference with regard to making its decisions because that is what the law has been repeatedly through a number of its decisions and the Court seemed to agree with that and questioned the Appellant about that.  Ms. McNitt noted one of the points that came up was if the Board finds that the employees in question were in fact employees then will it not create a big problem because taxi drivers have always been considered Independent contractors and will have to start paying taxes and
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Unemployment Insurance at the Department of Labor who will then go after them if it not paid.  Ms. McNitt explained to the Court that the tests are different and stated all three entities do not define who is an employee and who is an independent contractor the same and just because  the Board may find the individuals employees that it does not mean that the Unemployment Insurance Commission or Employment tax division is going to and pointed out the Board has rendered four decisions in the last three or four years finding taxi drivers to be employees which did not seem to create a problem and commented that the Board was aware of and stated she tried to give the Court as much information as possible in order to base their decision. Ms. McNitt noted it was odd the situation came up and noted it was not part of the briefs but a large concern for the Court. 

Discussion:

Directors and Staff discussed the Legal Department’s surprise the Court accepted the case because there were two sets of employees in the taxi cab business – some of which own their own vehicles and adhere a magnetic company sign on them who were held not to be employees because they are using their own vehicles and the rest are believed to be using the vehicles of the company  (Mr. Rohde stated he does not believe, in that case, that it is a close call and that it apply to truck drivers and long-haul truckers, and remarked it is the opposite direction in which the Legislature is interested in going in.  Ms. McNitt noted it has been an issue that has been part of workers’ compensation since very early and remarked it was originally common law and that there are many cases about it and that even the Legislature and the Court has worked on it.  Ms. McNitt noted that in some cases the Court has entered decisions and then the Legislature returns to modify the Act and said the Court rendered the decision but that it was not their intent with the language in the statute, which is now the standard in place for such cases.  Ms. McNitt noted she handled independent contractor appeals for three-to-four years and stated it was not a close call in any of those cases and that she is somewhat concerned that the Justices felt it was that much of an issue).
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1)
Personnel Priorities:  Executive Director Dionne informed the Board that one of the positions the Board is most concerned about is Linda Larrabee, the individual who currently deals with the Applications for Predetermination of Independent Contractor Status.  Mr. Dionne noted she is retiring and taking the bonus provision which meant that the Board could not fill the vacancy for two years and remarked the Board was granted a waiver because of the urgency and importance of the position and noted the Board is moving ahead with the interview process and will be conducting interviews next week.  Mr. Dionne stated staff is hoping to hire someone within the next few weeks so that Ms. Larrabee can train the individual before she leaves the Board’s employment permanently.  

Mr. Dionne noted staff has reviewed its personnel resources throughout the agency and stated the Board will be eliminating a position at the Bangor office, in the Worker Advocate division, and transferring it to the Claims Department.  Mr. Dionne noted the Board has also been short a Legal Secretary and Paralegal within the Worker Advocate Program at the Portland regional office and has been able to fill both of those positions.

Discussion:

Directors and Staff discussed Ms. Larrabee's supervision over Staff in the Central Office File Room (Executive Director Dionne stated he will be disseminating that work amongst some of the Board’s other personnel at the Central Office); the Board offering the vacancy in the Claims Department to the individual in Bangor and if that person declines that position.  
(Mr. Dionne advised directors the position is being eliminated for salary savings and stated the Board has been able to do so because of the reduction in the cases being transferred to the Worker Advocate program and stated future savings may been seen by utilizing some of the resources in that program to fill more urgent positions); the Board, in the past, placing more emphasis on the Worker Advocate Program when the caseloads were higher (Mr. Dionne stated staff felt the trend in cases would go down and the possibility of utilizing those funds in other departments of the agency); the Board transferring a legal secretary to the Worker Advocate Program when the Hearing Officer position was eliminated in Bangor (Deputy Director Inman stated the Legal 
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Secretary assigned to that hearing officer was transferred to the Bangor advocate offices); the caseloads at the Worker Advocate Program going down because fewer cases are coming into the system.  Chairman Dionne noted the frequency is lower in Maine then nationally and commented a great deal of that is because of the safety programs insurers have put in place); the percentage of cases being controverted also going down (Chairman Dionne stated that was first seen at the formal hearing level at which time the Board addressed the issue); the Board having one mediator in each of the regional offices and having a mediator, both for employers and employees, in each one of the regional offices

 (Mr. Dionne stated he does not anticipate the Board having less than five mediators and remarked the troubleshooters resolve about 50% of the cases coming into the Board’s dispute resolution process); looking at the formal process and the Worker Advocate program and the two programs most impacted by the decline of going being sent to the formal hearing process.

2)
Regulatory Agenda:  General Counsel Rohde stated that if there is a rule on the Regulatory Agenda that it does not require Board action and that if an item is not on the Agenda that it does not mean the Board cannot do it but stated it is best to be comprehensive, if possible.  Mr. Rohde stated he included those areas that include rulemaking every year and stated if there are no objections or further amendments that he will file it today.

Discussion:

Directors and Staff discussed the legislation dealing with construction contractors and including that on the Agenda (at the suggestion of Director Sammons, effective January 1, 2010).

James Mingo MOVED TO GO INTO EXECUTIVE SESSION; Sophia Leotsakos-W8lson seconded.  MOTION PASSES 7-0.

Directors gathered in executive session at 11:57 a.m.; returned to the meeting 

at 12:02 p.m.
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GENERAL COUNSEL REPORT
REGULATORY AGENDA 

CONT’D

James Mingo MOVED THAT THE BOARD NOT APPEAL THE CASE OF THE MAINE STATE CHAMBER OF COMMERCE V. WORKERS’ COMPENSATION BOARD.  MOTION PASSES 4-3 (Directors Monfiletto, Lawson and Rivard opposed).
ADJOURNMENT

James Mingo MOVED TO ADJOURN TODAY’S MEETING; Anthony Monfiletto seconded.  MOTION PASSES 7-0.

Chairman Dionne formally adjourned the meeting at 12:04 p.m.
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