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Calculating Average Weekly Wages


Introduction

Average Weekly Wages (AWWs) are currently defined in Section 102(4) of the Maine Workers’ Compensation Act of 1992.  This definition is relatively consistent with earlier workers’ compensation statutes (pertaining to the definition of AWWs).  Therefore, most Law Court decisions pertaining to AWW calculations can still be applied, regardless of their issue date.  Those decisions provide valuable guidance as we struggle to apply the law to the variety of scenarios that occur.  (Please refer to page 9 for a partial listing of related Law Court decisions.)
One such decision (Fowler v. First Nat’l Stores, Inc.) tells us that the purpose of the AWW calculation is to determine the “employee’s future earning capacity as fairly as possible.”  Another decision (Fernald v. Dexter Shoe Co.) tells us: “…The four methods of computing average weekly wage must be analyzed in the order that they appear…”  This is a reference to the four methods contained in subparagraphs A, B, C and D of Section 102(4).
Therefore, you must first consider the applicability of Section 102(4)(A).
Section 102(4)(A) (salary or generally consistent earnings)

This Section applies most closely to salaried employees who have been employed continually for at least 200 “full working days”.  It can also be applied to those employees whose weekly earnings are generally consistent and who have been employed continually for at least 200 “full working days”.
"’Average weekly wages, earnings or salary’ of an injured employee means the amount that the employee was receiving at the time of the injury for the hours and days constituting a regular full working week in the employment or occupation in which the employee was engaged when injured; except that this does not include any reasonable and customary allowance given to the employee by the employer for the purchase, maintenance or use of any chainsaws or skidders used in the employee's occupation if that employment or occupation had continued on the part of the employer for at least 200 full working days during the year immediately preceding that injury. For purposes of this paragraph, "reasonable and customary allowance" is the allowance provided in a negotiated contract between the employee and the employer or, if not provided for by a negotiated contract, an allowance determined by the Department of Labor. In the case of piece workers and other employees whose wages during that year have generally varied from week to week, wages are averaged in accordance with the method provided under paragraph B.”
If the employee’s weekly earnings were inconsistent and/or the employee had been employed less than 200 “full working days”, then Section 102(4)(A) cannot be used.

Landry vs. Bates Fabrics, Inc. ruled that this Section should also be applied in situations where “…the employment inherently permits a regular full working week”, even where the employee may have elected (for personal reasons) to work inconsistent hours.
If Section 102(4)(A) cannot be applied, Section 102(4)(B) must be considered next.

Section 102(4)(B) (fluctuating earnings)
This Section generally applies to most non-salaried employees whose weekly earnings fluctuate and/or who had not been employed for at least 200 full working days.
Examples of scenarios where this method might not produce a fair representation of the employee’s earning capacity include, but are not limited to, the following:

· The employee was not employed long enough to fairly determine their AWW.

· The employee was engaged in temporary employment where his/her wages were significantly higher or lower than those that he/she customarily earned.
· The employee was engaged in “seasonal” employment.

“When the employment or occupation did not continue pursuant to paragraph A for 200 full working days, "average weekly wages, earnings or salary" is determined by dividing the entire amount of wages or salary earned by the injured employee during the immediately preceding year by the total number of weeks, any part of which the employee worked during the same period. The week in which employment began, if it began during the year immediately preceding the injury, and the week in which the injury occurred, together with the amounts earned in those weeks, may not be considered in computations under this paragraph if their inclusion would reduce the average weekly wages, earnings or salary.”
If neither Section 102(4)(A) or (B) can be used to reasonably and fairly determine the employee’s AWW, then Section 102(4)(C) must be considered next.
Section 102(4)(C) (seasonal employees)

This Section applies exclusively to “seasonal employees”.
“Notwithstanding paragraphs A and B, the average weekly wage of a seasonal worker is determined by dividing the employee's total wages, earnings or salary for the prior calendar year by 52.
(1) For the purposes of this paragraph, the term "seasonal worker" does not include any employee who is customarily employed, full time or part time, for more than 26 weeks in a calendar year. The employee need not be employed by the same employer during this period to fall within this exclusion.

(2) Notwithstanding subparagraph (1), the term "seasonal worker" includes, but is not limited to, any employee who is employed directly in agriculture or in the harvesting or initial hauling of forest products.”

“Seasonal” Question 1:

What are the parameters regarding the definition of “seasonal” employees?

Answer:

A seasonal employee is one whose employment, at the time of injury, was inherently seasonal, and did not customarily continue for more than 26 weeks in a calendar year.  However, that 26 week limit cannot be applied to “…any employee who is employed directly in agriculture or in the harvesting or initial hauling of forest products”.

Therefore:

· An employee who customarily works less than 26 weeks per year for a “seasonal” employer, in a vocation that is not typically considered “seasonal”, is considered a “seasonal” employee.  (Harrigan v. Maine Veterans Home found that a cashier working at a “seasonal” amusement park was indeed a “seasonal employee”.)
· A temporary employee who customarily works less than 26 weeks per year in non-seasonal employment cannot be considered “seasonal” (see Frank v. Manpower).

· A logger who is customarily employed 39 weeks per year should be considered “seasonal”.

“Seasonal” Question 2:

How do you calculate the AWW for a “seasonal” employee?
Answer:

Section 102.4(C) mandates that you divide “…the employee’s total wages, earnings or salary for the prior calendar year by 52.”

This means that you must consider all wages, from all “seasonal” employers (see Harrigan v. Maine Veterans Home), earned in the prior calendar year.  If the employee worked in “seasonal” employment for more than 26 weeks during the prior calendar year, they cannot be considered “seasonal” (unless they were employed “…directly in agriculture or in the harvesting or initial hauling of forest products” (see Section 102.4(C)(2)).)

If the injured employee was not employed seasonally during the prior calendar year, you cannot use this Section to calculate the AWW.

If the injured employee’s seasonal wages from the prior calendar year do not provide a fair/reasonable representation of his/her future earning capacity, you cannot use this Section to calculate the AWW.  For example, if the employee worked only 2 weeks (in seasonal employment) during the prior calendar year, but had already worked 10 weeks during the current calendar year, those 2 weeks of wages would not provide a fair/reasonable representation of his/her future earning capacity.

In the event that you cannot use Section 102.4(C) to calculate the AWW of a “seasonal” employee, you will need to refer to Section 102.4(D).

Section 102(4)(D) (“fallback provision”)

Section 102.4(D) instructs you to consider the past wages of the injured employee and of other comparable employees (in the plural).  This Section does not provide a mathematical formula for calculating the AWW, but rather instructs us to use the aforementioned wages to determine an AWW that is a fair and reasonable representation of the injured employee’s future earning capacity (at the time of injury).
Section 102(4)(D) may be applied only after the first three methods have been ruled out, and is therefore commonly referred to as the “fallback provision”.
“When the methods set out in paragraph A, B or C of arriving at the average weekly wages, earnings or salary of the injured employee can not reasonably and fairly be applied, "average weekly wages" means the sum, having regard to the previous wages, earnings or salary of the injured employee and of other employees of the same or most similar class working in the same or most similar employment in the same or a neighboring locality, that reasonably represents the weekly earning capacity of the injured employee in the employment in which the employee at the time of the injury was working.”
Section 102.4(E) (concurrent employment)
Section 102(4)(E) provides instruction where the employee is concurrently employed at the time of injury.
“When the employee is employed regularly in any week concurrently by 2 or more employers, for one of whom the employee works at one time and for another of whom the employee works at another time, the employee's average weekly wages are computed as if the wages, earnings or salary received by the employee from all such employers were wages, earnings or salary earned in the employment of the employer for whom the employee was working at the time of the injury.”

Another Law Court decision (Harrigan v. Maine Veteran’s Home) further clarifies the application of this Section (102.4.E) by ruling that we must calculate the AWW for each concurrent employment separately, and then add the AWWs together to arrive at the employee’s actual AWW.
Section 102.4(F) (expenses)

Section 102(4)(F) identifies items that should not be included in the AWW calculation.
“When the employer has paid the employee a sum to cover any special expense incurred by the employee by the nature of the employee's employment, the sum paid is not reckoned as part of the employee's wages, earnings or salary.”
Section 102.4(G) (prior injuries)

Section 102(4)(G) provides instruction where the employee’s injury was not his/her first injury.
“The fact that an employee has suffered a previous injury or received compensation for a previous injury does not preclude compensation for a later injury or for death; but, in determining the compensation for a later injury or death, the employee's average weekly wages are the sum that will reasonably represent the employee's weekly earning capacity at the time of the later injury in the employment in which the employee was working at that time, and are computed according to and subject to the limitations of this subsection.”
Section 102(4)(G) is further clarified by Johnson v. S.D. Warren Co. and Warren v. H.T. Winters.

Section 102.4(H) and Rule 1.5 (fringe benefits)

Section 102(4)(H) tells us when to include fringe benefits in the AWW, and also provides limits regarding their inclusion.  Although much of the fringe benefit information contained in subparagraph H did not exist prior to January 1, 1993, it does apply (effective January 1, 1993) to all dates of injury (see Tompkins v. Wade & Searway Construction Corp. for specific exceptions).
"’Average weekly wages, earnings or salary’ does not include any fringe or other benefits paid by the employer that continue during the disability. Any fringe or other benefit paid by the employer that does not continue during the disability must be included for purposes of determining an employee's average weekly wage to the extent that the inclusion of the fringe or other benefit will not result in a weekly benefit amount that is greater than 2/3 of the state average weekly wage at the time of injury. The limitation on including discontinued fringe or other benefits only to the extent that such inclusion does not result in a weekly benefit amount greater than 2/3 of the state average weekly wage at the time of injury does not apply if the injury results in the employee's death.”
Rule 1.5 defines “fringe benefits”.  It also provides further clarification and instruction regarding the application of Section 102(4)(H).

§  5.

Fringe Benefits

1.
Fringe or other benefits shall be defined as anything of value to an employee and dependents paid by the employer which is not included in the average weekly wage.  When the employer has paid the employee a sum to cover any special expense incurred by the employee by the nature of the employee's employment, that sum shall not be considered a fringe benefit.  For those companies which self­fund health and dental coverage, the value of such health and dental coverage shall be equal to the cost to the employee for maintaining such coverage pursuant to the federal C.O.B.R.A. provisions less the employee's pre-injury contributions.

A.
A "fringe or other benefit" pursuant to Section 102(4)(H) shall include, but is not limited to, the following:

(1)
For those who do not self-fund, the employer's cost to provide health, dental and disability insurance benefits less the employee's contribution;

(2)
For those who self-fund disability, the employer's cost to provide disability benefits less the employee's contribution;

(3)
The employer's cost to provide pension benefits, including 401(k) matching funds;

(4)
The fair market value of employer provided meals and/or housing;

(5)
The employer's cost of providing utilities and other costs associated with the provision of housing; and

(6)
The value of using a company vehicle for personal purposes; and

(7)
The employer's cost to provide life insurance benefits less the employee's contribution.

B.
The following generally shall not be considered a "fringe or other benefit" pursuant to Section 102(4)(H):

(1)
The cost of uniforms provided by the employer for use in the employment;

(2)
Employer contribution to Social Security, unemployment insurance or workers' compensation insurance;

(3)
A company vehicle for which the employee must reimburse the employer for personal use;

(4)
Charitable contributions and/or matching gifts;

(5)
Company sponsored picnics and other social activities; and

(6)
Reimbursements for travel, parking, etc.

2.
Average Weekly Wage Calculation.

A.
In all cases of more than seven (7) days lost time, the employer/ insurer shall calculate the employee's average weekly wage as of the date of the injury and file form WCB­ 2.

B.
The employer shall recalculate the employee's average weekly wage when fringe benefits cease being paid by the employer.  The employer must notify the insurer and the employee within seven (7) days when fringe benefits cease by filing an amended wage form, form WCB­2.  The insurer or self-insured employer shall file the amended WCB-2 with the Board if it results in increased compensation to the employee.

C.
The employee's fringe benefits shall be determined as of the date of injury.

3.
Calculating benefits.

A.
The fringe benefit package of any subsequent employers must be included in the computation of the employee's post-injury earnings to the same extent that it is included in the employee's pre-injury average weekly wage.  The fringes included in the employee's post-injury earnings shall be computed by using the employer's cost of the fringe benefits on the date benefits commence.

“Fringe” Question 1:

Is it the insurers' obligation to automatically include fringes when appropriate, or does the EE need to request it?

Answer:

It is the insurer’s obligation to include fringes (in the AWW calculation, as limited by Section 102.4(H)) when the employer stops paying those fringes.  The employee should not need to ask that they be included.  Rule 1.5(2)(H) states:

“The employer shall recalculate the employee's average weekly wage when fringe benefits cease being paid by the employer.  The employer must notify the insurer and the employee within seven (7) days when fringe benefits cease by filing an amended wage form, form WCB­2.  The insurer or self-insured employer shall file the amended WCB-2 with the Board if it results in increased compensation to the employee.”
“Fringe” Question 2:

What are we asking our employers for regarding fringe benefit information? gas, mileage reimbursement, hotel accommodations?
Answer:

Gas, mileage reimbursement and hotel accommodations would most likely be considered “expenses”, and would not be included in the AWW (see Section 102.4(F)).

Fringe benefits are defined by Rule 1.5(1) (see above).

“Fringe” Question 3:

When adding fringes to the average weekly wage, and the ee is working partial, how do you calculate the partial due? (aww minus gross earnings, then comp rate for the difference? or comp rate to comp rate?)

Answer:

You must compare the comp rates to calculate the partial benefits* (see Section 213.1).  Furthermore, in most cases, you will need to use the following steps to ensure proper payment:

1. Use the AWW with fringes to calculate the benefits due.  (Don’t forget that the amount payable cannot exceed 2/3 of the SAWW in effect at the time of injury.)

2. Use the AWW without fringes to calculate the benefits due.

3. Compare the products of steps 1 and 2, and pay the greater of the two amounts.

*Please refer to the “Partial Calculations” section for further instruction.
Following is a listing of some Law Court decisions that address the calculation of AWWs:
Alexander v. Portland Natural Gas, 2001 ME 129, 778 A.2d 343 (past employment pattern: D)
Bossie v. M.S.A.D. # 24, 1997 ME 233, 706 A.2d 578 (school personnel)
Brodeur v. NMC Homecare, 654 A.2d 443 (Me. 1995) (concurrent earnings)
Brown v. Thomas O’Connor & Co. Inc., 683 A.2d 765 (Me. 1996) (Use only earnings from injury ER: B.)
Clukey v. Piscataquis County Sheriff’s Dept., 1997 ME 124, 696 A.2d 428 (military allowances)
Fernald v. Dexter Shoe Co., 670 A.2d 1382 (Me. 1996) (method order)
Fletcher v. Hanington Bros., 647 A.2d 800 (Me. 1994) (optional deductions)
Frank v. Manpower Temporary Services, 687 A.2d 623 (Me. 1996) (seasonal)
Harrigan v. Maine Veteran’s Home, 1997 ME 224, 704 A.2d 1215 (concurrent & seasonal) 
Johnson v. S. D. Warren Co., 432 A.2d 431 (Me. 1981) (multiple injuries: Use AWW for most recent injury.)
Landry v. Bates Fabrics, Inc., 389 A.2d 311 (Me. 1978) (employment type)
Nielsen v. Burnham & Morrill Inc., 600 A.2d 1111 (Me. 1991) (include paid vacation weeks)
St. Pierre v. St. Regis Paper Co., 386 A.2d 714 (Me. 1978) (“fallback provision” requirements)
Warren v. H. T. Winters, 537 A.2d 583 (Me. 1988) (exceptions to Johnson v. S.D. Warren)
Following is a listing of some Law Court decisions that address fringe benefits:
Ashby v. Rust Engineering Co., 559 A.2d 774 (Me. 1989) (specific fringes to be included in AWW)
Beaulieu v. Maine Medical Center, 675 A.2d 968 (Me. 1996) (fringes are retroactive)
Ciampi v. Hannaford Bros. Co., 681 A.2d 4 (Me. 1996) (ERISA)
Clark v. Rust Engineering Co., 595 A.2d 416 (Me. 1991) (Ashby v. Rust Engineering is retroactive)
Coulombe v. Anthem Blue Cross/Blue Shield, 2002 ME 163, 809 A.2d 613 (post-injury fringes)
Fletcher v. Hanington Bros., 647 A.2d 800 (Me. 1994) (optional deductions)
Ricci v. Mercy Hospital, 2002 ME 173, 812 A.2d 250 (fringe limit (2/3 SAWW) to be determined prior to §221 offsets)
Thompson v. Consolidated Constructors, 677 A.2d 554 (Me. 1996) (consider fringes for partial calculations)
Tompkins v. Wade & Searway Constr. Co., 612 A.2d 874 (Me. 1992) (Ashby application after 10/17/91)
Law Court decisions issued since 1997 can be viewed at the following website:  

http://www.courts.state.me.us/court_info/opinions/supreme/index.shtml






