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DEPARTMENT OF PROFESSIONAL AND FINANCIAL REGULATION

032

OFFICE OF SECURITIES

Chapter 539:
OFFERS AND SALES OF VIATICAL OR LIFE SETTLEMENT CONTRACTS

Summary: This chapter creates a registration exemption for certain offers or sales of securities if the disclosure requirements of the rule are met.  This rule does not exempt broker-dealers or agents who offer or sell the securities from the licensing requirements of the Maine Uniform Securities Act.
Section 1.
Definitions.


For purposes of this rule, the following definitions shall apply:

1. 
The “issuer” of a viatical or life settlement contract is defined at 32 M.R.S.A. §16102(17)(D).

2. 
“Viatical or life settlement contract” is defined at 32 M.R.S.A. §16102(32).

Section 2.
Registration.


The registration requirements of 32 M.R.S.A. §§ 16304 and 16305 are applicable to any security offered or sold in Maine that constitutes a “viatical or life settlement contract” unless the security is eligible for exemption from registration pursuant to 32 M.R.S.A. §16202(25).
Section 3.
Filing Requirement.

Prior to any offer of an investment in a viatical or life settlement contract in Maine, an issuer must file with the Securities Administrator, for each type of contract, a completed and signed Notice of Exemption for Offers and Sales of Viatical or Life Settlement Contracts under 32 M.R.S.A. §16202(25)(C) together with:

1. A copy of offering materials specified in section 4(2) of this chapter;

2. A completed consent to service of process on Uniform Form U-2 signed by the issuer; and
3. A nonrefundable $300 filing fee for each type of interest offered.
The Securities Administrator hereby adopts the attached form Notice of Exemption for Offers and Sales of Viatical or Life Settlement Contracts.

Section 4.
Exemption from Registration; Disclosures.


1.
Standard disclosure documents. For any security offered or sold pursuant to the exemption from registration of 32 M.R.S.A. §16202(25), the following standard disclosure documents are required. These disclosure documents are adopted by the Securities Administrator as part of this rule:


A.
Viatical Disclosure Document I. Viatical Disclosure Document I, must be delivered as a separate document to offerees at least 48 hours prior to the time they enter into any written agreement to purchase; and


B.
Viatical Disclosure Document II. Viatical Disclosure Document II, must be delivered as a separate document to purchasers within 30 calendar days after the date on which the purchaser’s check is delivered or the purchaser’s funds are otherwise available for the purchase.


2.
Offering material disclosures. For any security offered or sold pursuant to the exemption from registration of 32 M.R.S.A. §16202(25), the offering materials given to offerees must include the following disclosures:


A.
Issuer information. Provide the following information for the issuer:


(1)
Name, mailing address, and telephone number;




(2)
Form, jurisdiction, and date of organization;




(3)
Brief description of business; and




(4)
Street address of principal office.


B.
Subsidiary information. Provide the following information for each significant subsidiary of the issuer:


(1)
Name, mailing address, and telephone number;




(2)
Form, jurisdiction, and date of organization;




(3)
Brief description of business; and




(4)
Street address of principal office.


C.
Officer and director information. Provide the following information for each director and officer of the issuer:


(1)
Name;


(2)
Address;


(3)
Principal occupation for past 5 years; and




(4)
Amount of securities of the issuer owned as of a specified date.



D.
Principal owners. Provide the following information for each person who owns of record, or beneficially if known, 10% or more of the outstanding shares of any class of equity security of the issuer:




(1)
Name; and




(2)
Amount of securities owned as of a specified date.



E.
Promoter information. If the issuer was organized within the past 3 years, provide the following information for each promoter:




(1)
Name;




(2)
Address;




(3)
Principal occupation for past 5 years; and




(4)
Amount of securities owned as of a specified date.



F.
Offerer information. If the offering is a nonissuer distribution, provide the following information for each person on whose behalf any part of the offering is to be made:




(1)
Name;




(2)
Address;




(3)
Amount of securities owned; and




(4)
Statement of the reasons for making the offering.



G.
Issuer capitalization. Provide the following information about the issuer:




(1)
Capitalization and long-term debt on a current basis; and




(2)
Description of each security outstanding.



H.
Subsidiary capitalization. Provide the following information for each significant subsidiary of the issuer:




(1)
Capitalization and long-term debt on a current basis; and




(2)
Description of each security outstanding.


I.
Offering information. Provide the following information about the offering:


(1)
A description of the plan of distribution of the securities; and


(2)
The names and addresses of any entities or persons that will receive any remuneration for offering and selling the securities.


J.
Pending actions. Provide a description of each pending litigation or proceeding to which the issuer is a party and which may materially affect its business or assets, including any litigation or proceeding known to be contemplated by governmental authorities.



K.
Financial statements. Provide copies of the following financial statements of the issuer:


(1)
A balance sheet dated within four months of the commencement of the offering;


(2)
A profit and loss statement and analysis of surplus for each of the three fiscal years preceding the date of the balance sheet or for the period of the issuer's and any predecessors' existence if less than three years; and

(3)
A profit and loss statement and analysis of surplus for any period between the close of the last fiscal year and the date of the balance sheet.
Section 5.
Licensing.


The licensing and other provisions of Sub-chapter 4 of the Maine Uniform Securities Act are applicable to the offer or sale in Maine of any security that constitutes a “viatical or life settlement contract” regardless of whether the security is eligible for exemption from registration pursuant to 32 M.R.S.A. §16202(25).

Section 6.
Location of Incorporated Matter.


Copies of the form Notice of Exemption for Offers and Sales of Viatical or Life Settlement Contracts, the Uniform Form U-2, and the Viatical Disclosure Document I and II, incorporated by reference into this rule, are available at no charge on the Maine Office of Securities web site:  http://www.maine.gov/pfr/sec/sec_forms.htm
STATUTORY AUTHORITY:


32 M.R.S.A. §§ 16202(25) and 16605
STATUTORY AUTHORITY:


32 M.R.S.A. §§ 10502(2)(S) and 10703.

EFFECTIVE DATE:


February 7, 2001 - under 02-029, Bureau of Banking, Securities Division

NON-SUBSTANTIVE CORRECTIONS:


October 22, 2001 -
to reflect move to new Office of Securities, 02-032, mandated by P.L. 2001 c.182

AMENDED:

December 31, 2005 – filing 2005-521

This disclosure document is mandated by the State of Maine Office of Securities.

Viatical Disclosure Document I

Read Before You Purchase


We are offering to sell you an investment called a viatical or life settlement contract. A viatical or life settlement contract is an agreement for the purchase of the death benefit of a life insurance policy. The owner of the life insurance policy being sold is called the owner. The individual whose life is insured by the policy is called the insured.

Some policies are sold because the insureds are terminally ill and need money for medical treatment or other expenses. Other owners or insureds are only chronically ill or are not ill at all, but want to sell their policies because their families are grown or they otherwise no longer need the life insurance. This latter type of viatical or life settlement contract may be called a life settlement, senior settlement, elder settlement, or other similar name.

When the insured dies the investor receives a specific dollar amount that will be greater than the amount paid for the contract.

Some companies sell entire policies to investors, and others sell partial interests in policies. If you purchase a partial interest, the remaining interests in the policy will be sold to other investors.

RISKS

1.
The rate of return on your investment cannot be calculated before the insured dies. The longer the insured lives, the lower the rate of return on your investment will be.

2.
No one can accurately predict the actual life expectancy of an insured. Some factors that may affect the accuracy of a prediction are:


The experience and qualifications of the medical personnel making the life expectancy prediction;


The nature of the insured’s illness, if any;


Future breakthrough treatments and cures; or


If the insured has AIDS, the definition of AIDS used by the viatical company.

Predicting the life expectancy of someone who is chronically ill or not ill at all may be even more difficult than predicting the life expectancy of a terminally ill person. Therefore, investing in the insurance policy of a chronically ill or healthy person may be even more risky than investing in the policy of someone who is terminally ill.

3.
You may have to pay money in addition to your initial investment.
The insurance company will cancel the policy in which you have invested if periodic premium payments are due and are not made to keep the policy in force. The insurance company will not pay the death benefit if the policy is not in force.

Some of the money you invest probably will be set aside to pay premiums. However, if the insured lives longer than expected, you may be required to pay additional premiums to keep the policy in force.

Also, you may be offered a policy for which no premiums are being paid because the insurance company has waived the premiums for some reason. In certain circumstances, the waiver of premiums may be cancelled, and premium payments will then be required. You may be required to pay those premiums.

It is also possible that the owner or insured will be permitted to keep certain rights under the insurance policy, even though the policy is sold to investors. These rights include the right to disability income and payment for accidental death or disability. If the insured lives longer than expected, you may be required to pay additional premiums to keep these retained rights in force.
4.
Being a beneficiary of a policy and not also an owner carries special risks.

A person who buys life insurance is the owner of the policy and decides who the beneficiaries of the policy will be – that is, who will receive the death benefit when the insured dies. When the policy is sold as a viatical or life settlement contract, investors become the new beneficiaries and therefore are entitled to receive the death benefit.

The new owner of the policy may be either the investors themselves or the viatical company. Only an owner of a policy, not a beneficiary, has the right to make premium payments directly to the insurance company so that the policy will remain in force.

If premiums are due, and if the funds that have been set aside to pay premiums run out, you will be dependent on the viatical company to collect additional premium money from investors and to pay premiums promptly. If that company goes out of business or otherwise fails to collect premiums from investors, you may not be allowed to pay the premiums yourself if you are only a beneficiary.

5.
Term insurance policies carry special risks.
A term insurance policy is issued for a specific time period. The insurance company will not pay the death benefit if the insured outlives that time period. If you purchase a term policy, you will be dependent on the viatical company to renew the policy when the term expires. Even if the policy is renewed, premiums may increase due to a change in the health of the insured.
6.
Contestable policies carry special risks.

The insurance company may “contest” a policy for a two-year period after its issuance if the company finds a reason to cancel the policy. The insurance company will not pay the death benefit if:


the insured dies within the contestability period; and

the insurance company has a reason to cancel the policy.

One example of a reason that an insurance company might cancel a policy: untruthful answers on the policy application.

The policy may also be cancelled if the insured commits suicide within the two-year contestability period.

7.
Group policies carry special risks.

A group policy insures the members of a specific group of people, usually the employees of an employer. The biggest risk for someone who invests in a group policy is that the policy can be terminated by the employer or the insurance company. Although the policy will contain a provision allowing your interest to be converted to an individual policy, there may be limits or restrictions on the right to convert.

Also, the insurance company may charge additional premiums once the policy is converted.

8.
Investing IRA money in a viatical or life settlement contract carries special risks.

Internal Revenue Code section 408(a)(3) requires that “no part of trust [IRA] funds will be invested in life insurance contracts.” This means that the Internal Revenue Service may not allow you the tax benefits of an IRA if you invest in a viatical or life settlement contract.

Even if such an investment is allowed, you should carefully consider your age, the life expectancy of the insured, and the difficulty in predicting life expectancy before investing IRA funds in a viatical or life settlement contract. Since death benefits are not paid until the insured dies, you may encounter a problem taking annual distributions from your IRA that are mandatory beginning at age 70½. If the funds are not available to take the mandatory distribution, you will be penalized by the IRS.

9.
An investment in a viatical or life settlement contract is not a liquid investment.

The death benefit on a viatical or life settlement contract will not be paid until the insured dies, and there is no established secondary market for viatical or life settlement contracts. This means that you will probably not be able to sell your contract in an emergency to raise money for your immediate needs.

10.
Tracking the whereabouts and health of the insured may not occur or may not be successful.

Someone must track the whereabouts and health of the insured and, at the time of the insured's death, obtain a copy of the death certificate and file a claim for death benefits with the insurance company on your behalf. You have no way of determining whether these tracking activities are actually occurring. If the tracking system fails and a death certificate is not provided to the insurance company to verify the death, no benefits will be paid.

The longer the life expectancy of the insured, the longer the insured will need to be tracked and the more likely it will be that the tracking system will fail.

11.
Check any promises of guarantees carefully.
The viatical company from which you purchase your viatical or life settlement contract may provide a performance or fidelity bond, or another similar instrument, with your purchase. The purpose of these instruments is to “guarantee,” or “insure,” your investment. Ask exactly what is being guaranteed. Also ask the sales person for a copy of the instrument.

If the company issuing the “guarantee” does not have the necessary financial resources to make payments under the “guarantee,” you will not receive any benefit from the “guarantee.”

You should do a background check on the company issuing the guarantee instrument. Contact the appropriate regulator to verify that the company exists and is in good standing. Obtain a copy of the company’s most recent financial statements.

The terms of the contract between the company issuing the “guarantee” and the viatical company may also affect how valuable, or useful, the “guarantee” is to you. Ask for a copy of this agreement.

Do not assume that you will be fully protected by a guarantee stating that if the policy you invest in is cancelled by the insurance company for any reason, the company that sells you the investment will replace it with another one. If the company goes out of business, there will be no one to give you a replacement policy.

12. 
You could lose some of the death benefit you have purchased if the insurance company that issued the life insurance policy goes out of business.

Insurance companies are rated based on their financial safety and soundness. A lower rating means that the company is more likely to go out of business.

Each State maintains an insurance guarantee fund for the benefit of policyholders of insurance companies that have gone out of business. The guarantee fund may impose a limit on the amount that can be recovered on each policy.

Also, the payment on your viatical or life settlement contract would be delayed if you needed to seek funds from this guarantee fund or from the receivership of the insurance company. This delay would reduce the rate of return on your investment.

13.
You should seek legal advice to help you understand the nature of this investment, the terms and conditions of any contract you are asked to sign, and the tax consequences of your decision to invest.

Investing in a viatical or life settlement contract is risky. Be aware that this type of investment may involve risks in addition to those discussed above.

The Maine Office of Securities is the agency of state government responsible for the licensing of brokerage firms, investment advisers and their employees, the registration of investment products, and enforcement of the State’s securities laws. Anyone with questions or concerns about viaticals or other investments may call the Maine Office of Securities toll-free at 1-877-624-8551. We may be reached by mail at Maine Office of Securities, 121 State House Station, Augusta, ME 04333-0121.

This disclosure document is mandated by the State of Maine Office of Securities.

Viatical Disclosure Document II

Read Immediately Upon Receipt


You are purchasing a viatical or life settlement contract. A viatical or life settlement contract is an agreement for the purchase of the death benefit of a life insurance policy. The owner of the life insurance policy being sold is called the owner. The individual whose life is insured by the policy is called the insured.

Right to Rescind
1.
By law, you have the right to rescind the purchase of this investment by giving written notice of your intention to rescind. To be effective, your written notice of rescission must be postmarked no later than 30 days following the later of:

a.
the date on which you paid for your investment; or

b.
the date on which you received this Disclosure Document II.

Your written notice of rescission must be mailed, postage prepaid, to:


Name:

Address:
What you are purchasing

2.
You are investing $ 

 and will receive $ 


 upon the death of the insured.
The life expectancy of the insured in whose policy you are investing is _______________.

3.
You are purchasing (check one):




 % (percent) ownership and death benefit of a life insurance policy with a $ _____________ death benefit.

the entire ownership and death benefit of a life insurance policy with a

$ ____________ death benefit.

____________% (percent) of the death benefit of a life insurance policy with a $ ______________death benefit.

the entire death benefit of a life insurance policy with a $ __________death benefit.
The insurance policy

4.
The life insurance policy was issued by:

Company:

Address:

Telephone Number:

5.
The policy number is:

6.
The policy was issued on (date):

7.
The policy is (check all that apply):


A term policy

The term of the policy is: 

.


A group policy

Name of the Group

Address

Telephone Number


Contestable

The policy is contestable until (date)



.

Ownership

8.
After you make your purchase, you will be (check one):


an owner and beneficiary of a life insurance policy.

Other owners of the policy will be:

(attach list of names and addresses of other investors)


a beneficiary only of a life insurance policy.

The owner(s) of the policy will be:

(attach list of names, addresses, and telephone numbers)

Other beneficiaries of the policy will be:



(attach list of names and addresses of other investors)

Premiums

9.
Premiums on the policy are (check one):


Paid in full and no additional premium payments will ever be required.

(If checked, go directly to item 12)


Required to be paid periodically.

Premiums are:

$ 

 annually

Payments of $ 

 are due to be paid:


Monthly


Quarterly


Semi-annually


Annually

10.
Term of premium payments (check one):

If premium payments are made as required the policy will be fully paid up on (date) ______________.


Premium payments must be made until the death of the insured.

11.
Funding of premium payments (check all that apply):

A portion of your investment has been set aside to pay premiums. This amount will fund the payment of premiums until (date) _________________.


These funds have been placed in an escrow account.

Name of Escrow Agent:
Address:
Telephone Number:
Bank Name and Account Number:

You will be obligated to pay additional money to fund premium payments after (date)__________________. Payments of $ 

 will be due to be paid:


Monthly


Quarterly


Semi-annually


Annually


Before these additional payments are due, you will be notified of when and to whom to make your premium payments.


Other (explain)______________________________________________________.

Use of your investment funds

12.
Of the amount you are investing:

$ 

 will be used to purchase the policy from the owner.

$ 

 will be set aside to pay premiums on the policy.

$ 

 will be used to pay a commission to the person who sold you the policy.

$ 

 will be used to pay administrative expenses and other transaction costs.

The Maine Office of Securities is the agency of state government responsible for the licensing of brokerage firms, investment advisers and their employees, the registration of investment products, and enforcement of the State’s securities laws. Anyone with questions or concerns about viaticals or other investments may call the Maine Office of Securities toll-free at 1-877-624-8551. We may be reached by mail at Maine Office of Securities, 121 State House Station, Augusta, ME 04333-0121.

This is (check one):  
⁭ 1.  A New Notice; or




⁭ 2.  An Amendment to a Notice (Maine File No. ______). 

STATE OF MAINE

OFFICE OF SECURITIES

121 State House Station

Augusta, Maine  04333-0121

Telephone:  207-624-8551

Facsimile:  207-624-8590

Website:  MaineSecuritiesReg.Org

NOTICE OF EXEMPTION FOR OFFERS AND SALES OF VIATICAL OR LIFE SETTLEMENT CONTRACTS UNDER 32 M.R.S.A. §16202(25)

Use this form to claim a securities registration exemption under 32 M.R.S.A. §16202(25).  File your completed form and fee with the Maine Securities Administrator before you make any offers or sales in Maine. 

1.  Issuer of the offering of viatical or life settlement contracts covered by this notice.  

Note: 32 M.R.S.A. §16102(17)(D) defines the issuers of viatical or life settlement contracts as follows: the issuer of a fractional or pooled interest in a viatical or life settlement contract is the person who creates, for the purpose of sale, the fractional or pooled interest. The issuer of a viatical or life settlement contract that is not fractionalized or pooled is the person effecting the transaction with the investor in such a contract but does not include a broker-dealer or sales representative. 

Name:  ____________________________________________________________ 

Address:  __________________________________________________________

    __________________________________________________________
Telephone Number:  _________________________________________________
Email Address:  _____________________________________________________
2.  Correspondent: to whom notices and communications regarding this application may be sent 


Name:  ____________________________________________________________

Firm:  _____________________________________________________________

Address:  __________________________________________________________


    __________________________________________________________

Telephone Number:  _________________________________________________
Email Address:  _____________________________________________________
3.  Form of Organization (check one)

___ Corporation


___ Unincorporated Association

___ Limited Liability Company
___ Other (specify) _________________________
___ Limited Partnership
Issuer’s state or jurisdiction of incorporation or organization: ______________________


Date of incorporation or organization: __________________

4.  This offering of viatical or life settlement contracts:


Description of contracts offered: _______________________________________


Number of contracts offered: __________________________________________
Price per contract: ___________________________________________________

Aggregate dollar amount of offering: ____________________________________

5.  Provide the following information for each individual representing the issuer in making offers and sales of viatical settlements in Maine.  Attach additional sheets, if necessary.


Name:  ____________________________________________________________


Employer:  _________________________________________________________



Title/position:  ______________________________________________________


Address:  ___________________________________________________________

    


    ___________________________________________________________


Telephone number:  __________________________________________________


Will this individual be compensated, directly or indirectly, by the payment of commissions or other remuneration based on offers and sales of the viatical settlements the individual makes in Maine? 

Yes  ______

No  ______

If Yes, has this individual filed Uniform Form U-4 with the Office of Securities and paid the $50 fee? 

Yes  ______

No  ______
6.  Provide the following information for each broker-dealer that will solicit purchasers in Maine.  Attach additional sheets, if necessary.

Name:  ___________________________________________________________


CRD#: ___________________________________________________________


Business Address:  _________________________________________________


             __________________________________________________


Telephone number:  _________________________________________________

Together with this form, include the offering materials prepared in compliance with section 4(2) of Rule chapter 539 of the Office of Securities Rules, a nonrefundable $300 filing fee and a consent to service of process on Uniform Form U-2.

The issuer has read this notice and knows the contents to be true and has duly caused this notice to be signed on its behalf by the undersigned duly authorized person. The authorized person who signs the Notice of Exemption states that: 

· He/she is executing this Notice of Exemption for and on behalf of the issuer;

· He/she is authorized to execute and file this Notice of Exemption on behalf of the issuer;

· He/she is familiar with this Notice of Exemption;

· To the best of this person’s knowledge, information, and belief, the statements made in this Notice of Exemption are true; and

· To the best of this person’s knowledge, information, and belief, any documents submitted with this Notice of Exemption are true copies of the originals.

Signature: ___________________________________
Date: _______________________

___________________________________________

Name of Issuer (Printed or Typed)
___________________________________________
Name of Person Executing Notice (Printed or Typed)
___________________________________________

Title (Printed or Typed)
