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94-457

FINANCE AUTHORITY OF MAINE

Chapter 320:
BETR REIMBURSEMENT LOAN PROGRAM

Summary: This rule establishes the procedures, standards and fees applicable to borrowers applying for loans from the Authority's program of direct loans for businesses facing a substantial hardship from delay in the payment of the BETR Reimbursement.

1.
Definitions:

A.
"Authority" means the Finance Authority of Maine.

B.
“BETR” means the business equipment tax reimbursement program established under the Maine Revised Statutes, Title 36, chapter 915.

C.
“Bureau” means the Department of Administrative and Financial Services, Bureau of Revenue Services.

D.
"Chief Executive Officer" means the Authority's Chief Executive Officer or a person acting under the direction of the Chief Executive Officer.

E.
“Fund” means the BETR Reimbursement Loan Fund established by PL 2001, ch. 714, Section QQ-1.

F.
"Eligible borrower" means a Maine business that meets the criteria specified in Section 3 of this Rule and includes a prospective borrower where the context requires.

G.
"Loan" means any payment disbursed from the BETR Reimbursement Loan Fund.

H.
"Loan Commitment" means a letter from the Chief Executive Officer or designee to an applicant agreeing to make a loan subject to terms, conditions and requirements stated therein.

I.
"Members" means the members of the Finance Authority of Maine.

J.
“Predetermined to be eligible” means that the business had filed a complete application for reimbursement with the bureau under BETR, and the bureau has determined that the business meets the criteria for eligibility and the amount of the reimbursement to which the business is entitled.

K.
"Program" means BETR Reimbursement Loan Program.

L.
“Substantial hardship” means a materially negative impact on their business operations.

M.
"Wall street prime" means the highest rate of interest as published in the Wall Street Journal.

2.
Program Implementation

The program shall be administered by, and is delegated to, the Chief Executive Officer. The Authority may provide financial assistance to eligible borrowers in the form of direct loans to eligible borrowers on such terms and conditions as the Chief Executive Officer may require or approve.

3.
Eligibility

To be eligible for financial assistance under the program, a borrower must demonstrate each of the following:

A.
It has been certified by the bureau as predetermined to be eligible for BETR reimbursement in 2003;

B.
It will suffer a substantial hardship, as determined by the Authority, as a direct result of the change in timing of the application for and receipt of reimbursement under BETR as enacted by PL 2001, ch. 714;

C.
The business is creditworthy and reasonably likely to repay its obligations, including the proposed loan; and

D.
The Authority will be able to obtain a first priority lien on the BETR reimbursement.

4.
Application Procedure and Content

A.
The Authority shall solicit applications for disbursements from the fund. All applicants seeking consideration must have submitted a complete application on or before April 1, 2003. 

B.
Each applicant shall submit an application to the Chief Executive Officer on such forms and with such attachments as the Chief Executive Officer may require. The application must include:

1)
A completed Bureau Form 801 (Assessor’s Notification) for 2001 and 2002, including:

i.
A copy of the tax bill received for 2001 and 2002; and

ii.
Proof of payment of the taxes claimed.

2)
Complete financial statements of the applicant, including:

i.
A monthly statement of cash flows for the period January 1 through September 30, 2003.

ii.
A balance sheet through the end of the most recent quarter for the current year and for each of the two most recent year ends of the applicant;

iii.
An income statement for the end of the most recent quarter for the current year and for each of the two most recent year ends of the applicant;

iv.
Federal income tax returns of the applicant for the three most recent tax years;

v.
Personal financial statements and personal tax returns for the two most recent years of all general partners, shareholders, members or other principals of the applicant with 20% or more ownership interest;

vi.
All general information requested on the Authority’s application form; and

vii.
Such other information as the Authority may request to assess an individual applicant’s situation.

3)
Evidence that the Authority will be able to obtain a first priority lien on the BETR reimbursement; and

4)
The borrower’s consent to making the BETR reimbursement check co-payable to the Authority.

C.
The Chief Executive Officer will review each application for completeness and eligibility. Applications that are not substantially complete may be deemed not received until completed. The Chief Executive Officer shall determine when an application is received, which determination shall be final.

D.
The Authority will approve or deny applications from eligible borrowers based on the following:

1)
The relative financial hardship of the borrower to the financial hardship of the other eligible borrowers.

2)
The adequacy of security offered as collateral.

3)
A borrower's ability to repay the loan based on financial status and collateral offered, as determined by the Authority.

4)
The availability of funds.


E.
The Authority will issue a commitment for financing to all approved applicants for which there are sufficient funds to complete the loan.

5.
Terms and Conditions; Premiums, Fees and Other Charges

A.
The maximum loan amount for any borrower is 90% of the amount of the BETR reimbursement for which the borrower is predetermined to be eligible.

B.
The Authority may provide loans for less than 90% of the amount of BETR reimbursement for which the borrower has been predetermined to be eligible, if the Authority determines:

1)
The total amount of requests received and the amount of hardship the business is facing as a result of the delay in payment of the BETR reimbursement requires such a reduction in the maximum loan amount to allow loan funds to be provided to the maximum number of eligible applicants; or

2)
That such lesser amount is sufficient to overcome the substantial hardship created by the delay in the receipt of the BETR reimbursement

C.
All loans shall accrue interest at Wall Street prime plus 2% fixed on the date of the Loan Commitment.

D.
Periodic payments of principal and interest shall be established in accordance with a borrower's needs. The Authority may defer principal and interest payments as necessary.

E.
The borrower will be required to execute the Bureau’s Form 800, as completed by the Bureau based on the borrower’s application, at closing.

F.
All BETR reimbursement payments will be made co-payable to the Authority and the borrower. BETR reimbursement checks will be sent directly to the Authority. The loan agreement will include a limited power of attorney authorizing the Authority to endorse the BETR reimbursement check on behalf of the borrower. The Authority will send the borrower a check for the difference between the BETR reimbursement check received and all amounts owed to the Authority, including without limitation, principal, interest, fees and costs, within 10 business days of receipt of the BETR reimbursement check from the Bureau. The borrower will be required to execute a pledge agreement providing the Authority a first lien on the BETR reimbursement and such other commercial loan documents containing such terms and conditions as the Authority customarily includes in its loan documents.

G.
Additional requirements and covenants of each loan may be established, provided that each borrower shall at a minimum be required to maintain and repair collateral, maintain adequate insurance covering public liability, hazard, and flood insurance if the borrower is located in a flood plain, and comply with all applicable federal, State and local laws, regulations, ordinances and orders.

H.
The borrower shall pay a loan origination fee equal to 1% of the loan amount at closing and shall be responsible for the Authority’s attorneys fees (whether of the Authority’s legal division or outside Counsel) and all out of pocket costs and expenses of underwriting, closing, administering and collecting the loan. The Authority shall also be entitled to collect from the fund a loan underwriting fee of 1% of the requested loan amount for every loan application received whether or not the loan is approved or made, plus any reasonable underwriting expenses not paid by the borrower. If any loan is not repaid in a timely manner for any reason the Authority shall also be entitled to collect from the fund (if the balance of the fund has been transferred to the Economic Recovery Program Fund, then from the Economic Recovery Program Fund) an annual loan administration fee in an amount equal to 2% of the outstanding principal balance of the loan remaining due on each anniversary date of each loan. At the Authority’s election, the loan administration fee may be calculated and collected on a monthly or quarterly basis.

6.
Collateral:


All loans shall be secured by such collateral as the Chief Executive Officer may require, including without limitation, a first priority lien on the BETR reimbursement, a mortgage or security interest in real estate, buildings or personal property of the business entity, subject only to such other encumbrances as the Chief Executive Officer may approve, assignment or pledges of leases, and personal or corporate guarantees. Personal guarantees of the principals shall be required unless a compelling reason justifies the waiver of this requirement.

7.
Loan Commitment:

A.
Upon approval of a loan application by the Chief Executive Officer, a Loan Commitment will be issued setting forth the terms and conditions upon which the loan will be extended.

B.
In the event the Chief Executive Officer denies any application, the Chief Executive Officer will promptly send the applicant notice containing reasons for the rejection. The notice shall include a statement that the Chief Executive Officer's decision is final agency action appealable to the Superior Court and the Authority is not obligated to retain funds for any successful appeal.

8.
Loan Documentation:

The borrower will be required to provide and execute such documentation as the Chief Executive Officer deems necessary to ensure that the borrower and any guarantors have binding, enforceable obligations to repay the loan and that the Authority has such valid and enforceable mortgages, security interests and assignments as necessary to protect the interests of the Authority. The Authority may require the borrower to have independent counsel for the execution of the documents.

9.
Waiver of Rule:

The Chief Executive Officer may waive any requirement of this rule, except to the extent that the requirement is mandated by the enabling legislation, in cases where the deviation from the rule is insubstantial and is not contrary to the purposes of the program.

STATUTORY AUTHORITY: PL 2001, ch. 714, Sections QQ-1 and QQ-2.

EFFECTIVE DATE:


March 2, 2003 - filing 2003-54

