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Policy on implementing the tangible benefits provision of  P.L. 2008 Chapter 661

The DEP and LURC are charged with reviewing applications for wind energy projects subject to the provisions of this law.  

35-A MRSA § 3451 defines tangible benefits as:

10.  Tangible benefits.   "Tangible benefits" means environmental or economic improvements attributable to the construction, operation and maintenance of an expedited wind energy development, including but not limited to: construction-related employment; local purchase of materials; employment in operations and maintenance; reduced property taxes; reduced electrical rates; natural resource conservation; performance of construction, operations and maintenance activities by trained, qualified and licensed workers in accordance with Title 32, chapter 17 and other applicable laws; or other comparable benefits, with particular attention to assurance of such benefits to the host community to the extent practicable and affected neighboring communities.
Where the permitting agencies are required to make findings as directed in 35-A MRSA §3454 based on comments provided by the State Planning Office, Department of Labor, and the Public Utilities Commission.

The review standard for tangible benefits at 38 MRSA § 484 (3) (G) for DEP, and 12 MRSA § 685-B (4-B) for LURC, is that they must be found by the permitting agency to be “significant.”  The agencies therefore shall be looking for projects that demonstrate a particular and earnest commitment to the requirements of this law.  

This standard is applicable to "expedited wind energy development" which is statutorily defined to include large-scale, commercial wind energy development projects in the State's organized area that require the department's approval under the Site Location of Development Act as well as comparable projects located in specified areas within the State's unorganized territory managed by the Land Use Regulation Commission.  See Title 35-A MRS sections 3451(4).  Statutory provisions expedite review of these projects principally through streamlined administrative procedures and a wind-power specific standard regarding potential effects on scenic resources and related public uses.  In enacting these provisions, designed in part to serve the public interest by reducing controversy associated with siting wind energy facilities, the Legislature recognized wind power's potential for both significant energy-related and economic public benefits and, as a potentially highly visible and new landscape feature, site-specific adverse effects on scenic and other natural resources.  Accordingly, the Legislature further found that the State's wind energy resources should be developed with assurance that project-specific benefits accrue to the people of the State while addressing as appropriate site-specific natural resources-related issues.  The "significant tangible benefits" provision is a key tool for achievement of these legislative policies in a flexible manner adaptable to the unique issues and opportunities presented by each development proposal.  

The agencies will consider the following principles when reviewing project applications and determining “significance.”

· Tangible benefits that create reduced electrical rates can be structured as either a long-term contract to sell capacity and/or energy to a utility that serves the project area and state or to a particular industry or facility in the project area or state at rates significantly below projected market rates or rates that are indexed at fixed amount or a percentage below market prices.

· Tangible benefits that offset increases in utility rates that occur as a result of transmission line improvements through long-term contracts at rates significantly below projected market rates or rates that are indexed at fixed amount or a percentage below market prices could be considered.

· Tangible benefits should be permanent, or of significant duration 

· Tangible benefits do not mitigate for project impacts, nor should mitigation requirements for impacts to wetlands or habitat, for example, count as tangible benefits

· Tangible benefits that are presented as developed projects are preferred, however it is recognized that payments to the State or third-parties to undertake projects that will provide tangible benefits, such as land conservation, habitat improvement, or recreational access, are acceptable so long as additional to required regulatory compensation.

· Tangible benefits to natural resource conservation can be either designed to provide recreational  amenities or ecological services.  As such a project that provides improved recreational access but is located on ordinary or non-significant habitat is still a viable benefit project.

· Tangible economic benefits can include projects that create educational opportunities, including scholarships or educational programs, at institutions that support the facility, the wind power industry, the project area, and economic development of the project area and region.

· Tangible benefits are not to be presented as conditional on a tax increment financing proposal being approved by a local or county jurisdiction.

The following chapters are enacted regarding grid-scale wind energy development:

DEP:
Sec. B-12. 38 MRSA §484, sub-§10 is enacted to read:

10. Special provisions; grid-scale wind energy development. In the case of a

grid-scale wind energy development, the proposed generating facilities, as defined in Title 35-A, section

3451, subsection 5:

A. Will be designed and sited to avoid unreasonable adverse shadow flicker effects;

B. Will be constructed with setbacks adequate to protect public safety. In making a finding pursuant

to this paragraph, the department shall consider the recommendation of a professional, licensed

civil engineer as well as any applicable setback recommended by a manufacturer of the generating

facilities; and

C. Will provide significant tangible benefits as determined pursuant to Title 35-A, section 3454, if

the development is an expedited wind energy development.

The Department of Labor, the Executive Department, State Planning Office and the Public Utilities

Commission shall provide review comments if requested by the primary siting authority.

For purposes of this subsection, "grid-scale wind energy development," "primary siting authority,"

"significant tangible benefits" and "expedited wind energy development" have the same meanings as in

Title 35-A, section 3451.

LURC:

 

Sec. C-4. 12 MRSA §685-B, sub-§4-B is enacted to read:

4-B. Special provisions; wind energy development. In the case of a wind energy

development, as defined in Title 35-A, section 3451, subsection 11, with a generating capacity greater

than 100 kilowatts, the developer must demonstrate, in addition to requirements under subsection 4, that

the proposed generating facilities, as defined in Title 35-A, section 3451, subsection 5:

A. Will meet the requirements of the Board of Environmental Protection's noise control rules

adopted pursuant to Title 38, chapter 3, subchapter 1, article 6;

B. Will be designed and sited to avoid undue adverse shadow flicker effects;
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C. Will be constructed with setbacks adequate to protect public safety, as provided in Title

35-A, section 3455. In making findings pursuant to this paragraph, the commission shall consider

the recommendation of a professional, licensed civil engineer as well as any applicable setback

recommended by a manufacturer of the generating facilities; and

D. Will provide significant tangible benefits, as defined in Title 35-A, section 3451, subsection 10,

within the State, as provided in Title 35-A, section 3454, if the development is an expedited wind

energy development, as defined in Title 35-A, section 3451, subsection 4.

